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ChaWer  9

Liability and Relief of Accountable Officers

A. Introduction The concept that a person should be held accountable for funds in his
or her care is not peculiar to the government. If you get a job as a
cashier at your local supermarket and come up short at the end of the
day, you will probably be forced to make up the shortage from your
own pocket. The store manager does not have to prove the loss was
your fault. The very fact that the money is not there is sufficient to
make you liable. Of course, if your cash register is emptied by an
armed robber and you are in no way implicated, you will be off the
hook.

Just like the private business enterprise, the government loses money
in many ways. It is lost; it is stolen; it is paid out improperly; it is
embezzled. Sometimes the money is recovered; often it is not. If
government funds are lost because of some employee’s misconduct or
carelessness, and if the responsible employee is not required to make
up the loss, the result is that the taxpayer ends up paying twice for the
same thing, or paying for nothing.

When you accept the job at the supermarket, you do so knowing
perfectly well that you wiIl be potentially liable for losses. There is no
reason why the government should operate any differently. If
anything, there is a stronger case for the liability of government
employees since they are, in effect, trustees for the taxpayers
(themselves included). A the Comptroller General once stated, “A
special trust responsibility exists with regard to public monies and
with this special trust goes personal financial responsibility.”
B-161457,  October 30, 1969. This chapter will explore these
concepts-the liability and relief of government officers and
employees who are entrusted with public funds or who have certain
specific responsibilities in their disbursement. In government
language, they are called “accountable officers.”’

IThi~ ~hap~r de~~ ~oIe~ ~th accoW~b@ fOr fUndS by those c~ified m accomwb]e
ofticers. Other types of accountability-accountability by employees who are not accountable
officers or accountability for property other than funds-are covered in Chapter 13.
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Chapter9
LiaMlityand Relief of Accountable Offlcera

B. General Principles

1. The Concepts of Liability
and Relief

a, Liability The concept of accountability for public funds in the form of strict
personal liability evolved during the 19th  century. Its origins can be
traced to a number of congressional enactments, some dating back to
the Nation’s infancy. The legislation establishing the Department of
the Treasury in 1789 included a provision directing the Comptroller
of the Treasury to “direct prosecutions for all delinquencies of
officers of the revenue” (1 Stat. 66). A few years later, in 1795,
Congress authorized the Comptroller to require “any person who has
received monies for which he is accountable to the United States” to
render “his accounts and vouchers, for the expenditure of the said
monies,” and to commence suit against anyone failing to do so
(1 stat. 441).

In 1846, Congress mandated that all government officials safeguard
public funds in their custody. The statute provided that–

“all public officers of whatsoever character, be, and they are hereby, required to keep
safely, without loaning, using, depositing in banks, or exchanging for other funds
than as allowed by this act, all the public money collected by them, or otherwise at
any time placed in their possession and custody, till the same is ordered, by the
proper department or officer of the government, to be transfemed  or paid out . . . .“

Act of August 6, 1846, ch. 90, $6,9 Stat. 59,60. This statute still
exists, in modernized form, at 31 U.S.C.  $ 3302(a).

These are civil provisions. Congress also addressed fiscal
accountability in a variety of criminal statutes. An important one is the
Act of June 14, 1866, ch. 122, 14 Stat. 64, which declared it to be the
duty ,of disbursing officers to use public funds entrusted to them “only
as . . . required for payments to be made. . . in pursuance of law,” and
made it a felony for a disbursing officer to, among other things,
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Chapter 9
I&MUty and Relief of Accountable Offtcera

“apply any portion of the public money intrusted to him” for any
purpose not prescribed by law.z

The strict liability of accountable officers became firmly established in
a series of early Supreme Court decisions. In 1845, the Court upheld
liability in a case where money had been stolen with no fault or
negligence on the part of the accountable oftlcer.  In an often-quoted
passage, the Court said:

“Public policy requires that every depositary of the public money should be held to a
strict accountability. Not only that he should exercise the highest degree of vigilance,
but that ‘he should keep safely’ the moneys which come to his hands. Any relaxation
of this condition would open a door to frauds, which might be practiced with
impunity. A depositary would have nothing more to do than to lay his plans and
arrange his proofs, so as to establish his loss, without laches on his part. Let such a
principle be applied to our postmasters, collectors of the customs, receivers of public
moneys, and others who receive more or less of the public funds, and what losses
might not be anticipated by the public?”

United States v. Prescott, 44 U.S. (3 How.) 578, 588–89 (1845).
While some might view this passage as unduly cynical of human
nature, it makes the important point that the laws relating to the
liability and relief of accountable officers are intended not only to give
the officers incentive to guard against theft by others, but also to
protect against dishonesty by the officers themselves.

An 1872 case, United States v. Thomas, 82 U.S. (15 Wall.) 337,
recognized that the liability announced in Prescott, while strict, was
not absolute. In that case, the Court refused to hold a customs official
liable for funds which had been forcibly taken by Confederate forces
during the Civil War. In formulating its conclusion, the Court
recognized two exceptions to the strict liability rule:

“[N]o rule of public policy requires an officer to account for moneys which have been
destroyed by an overruling necessity, or taken from him by a public enemy, without
any fault or negfect on his part.”

2This ~~tute ~W stiff exists ~d is found at 18 U.S.C. $653.  Other provisions of tie Criminal
Code relevant to accountable officers include 18 U. S.C. s! 643 (faifure to render accounts), 648
(misuse of pubfic funds), and 649 (failure to deposit). The four provisions of Titfe 18 cited in
this note apply to “all persons charged with the safe-keeping, transfer, or disbursement of the
public money.” 18 U.S.C. $ 649(b).
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Chapter 9
Liability and Belief of Accountable Officers

b. Surety Bonding

Id. at 352. The exceptions, however, are limited. In Smythe v. United
~@tes, 188 U.S. 156 (1903), the Court reviewed its precedents,
including Prescott and Thomas, and upheld the liability of a Mint
official for funds which had been destroyed by fire, finding the loss
attributable neither to “overruling necessity” nor to a public enemy.

The standard that has evolved from the cases and statutes noted is one
of strict liability. It is ollen said that an accountable officer is, in
effect, an “insurer” of the funds in his or her charge. ~, 64 Comp.
Gen. 303,304 (1985); 54 Comp. Gen. 112, 114 (1974); 48 Comp.
Gen. 566,567 (1969); 6 Comp.  Gen. 404,406 (1926); United States
v. Heller, 1 F. Supp. 1, 6 (D. Md. 1932). The liability is automatic, and
arises by operation of law at the momenta physical loss occurs or an
erroneous payment is made. 70 Comp.  Gen. 12, 14 (1990); 54 Comp.
Gen. at 114.

Apart from whatever statuto~  provisions may exist from time to time,
an accountable officer’s strict liability is based on public policy. ~,
Prescott, 44 U.S. at 587–88 (“The liability of the defendant. . . arises
out of . . . principles which are founded upon public policy”); Heller,
1 F. Supp.  at 6 (strict liability “is imposed as a matter of public
policy”).

The early cases based liability on two grounds. One, as noted above,
was public policy, a consideration no less important now than it was
then. The second basis was the terms of the officer’s bond. Prior to
1972, the fidelity bonding of accountable officers was required by law.
See, ~, 22 Comp.  Gen. 48 (1942); 21 Comp. Gen. 976 (1942). As
an examination of the statement of the case in decisions such as
Prescott, Thomas, and Smythe will reveal, the terms of the bond were
very similar to, and in fact were derived from, the 1846 “keep safely”
legislation quoted above. Thus, while the bond gave the government a
more certain means of recovery, it did not impose upon accountable
officers any duties that were not already required by statutes

a’l.he ~nding ~equ~ement  h~ been for the protection of the government, not the accoun~b’e
officer. Under the bonding system, if the United States was compensated for a loss by the
bonding company, the comprmy succeeded to the rights of the United States and coufd  seek
reimbursement from the accountable officer. 68 Comp.  Gen. 470, 471 (1989); B-186922,
APril 8, 1977.

Page 9-6 GAO/OGC-92-13 Appropriations Law -Vol. 11



Chapter 9
Liability and Belief of Accountable Officers

In a 1962 report, GAO concluded that bonding was not cost-effective,4
and recommended legislation to repeal the bonding requirement.
Review of the Bonding Program for Employees of the Federal
Government, B-8201,  March 29, 1962. Congress repealed the
requirement in 1972, and accountable officers are no longer bonded.
31 U.S.C. $9302. The last sentence of 31 US.C. $9302  states explicitly
that the prohibition on requiring surety bonds “does not affect the
personal financial liability” of individual oftlcers  or employees. Thus,
elimination of the bonding requirement has no effect on the legal
liability of accountable officers. 54 Comp.  Gen. 112 (1974);
B-191440,  May 25, 1979.

c. Relief The early cases and statutes previously noted made no mention of
relief from liability.5 “Relief” in this context means art action, taken by
someone with the legal authority to do so, which absolves an
accountable officer from liability for a loss. Prior to the World War 11
period, with limited exceptions for certain accountable officers of the
armed forces, an accountable officer had but two relief options
available. First, a disbursing officer could bring an action in what was
then the Court of Claims under 28 U.S.C.  52512. Of course, the officer
would probably need legal representation and would incur other
expenses, none of which were reimbursable. Second, and this became
the most common approach, was private relief legislation, a
burdensome process for amounts which were often relatively small.
There was no mechanism for providing relief at the administrative
level, however meritorious the case. 4 Comp.  Gen. 409 (1924); 27
Comp.  Dec. 328 (1920).

Starting in 1941, Congress enacted a series of relief statutes, and
there is now a comprehensive statutory scheme for the administrative
relief of accountable officers who are found to be without fault. The
mi+or portion of this chapter deals with the application of this
legislation.

It is important to distinguish between liability and relief. It is not the
denial of relief that makes an accountable officer liable. The basic

dorigllmy, ~ccounwble  officers  had to pay for their own bonds. 33 ComP.  Gen. 7 (1953).
Legislation efTective  January 1, 1956, authorized the government to pay (69 Stat. 618).

‘The “public enemy” situation dealt with in the Thomaa case is not an example of relief. It is an
example of a situation in which liability does not attach to begin with.
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Chapter 9
L&bllityand  Relief  of Accountable OHicere

legal liability of art accountable ofiicer  arises automatically by virtue
of the loss and is not affected by any lack of fault or negligence on the
officer’s part; relief is a separate process, and may take lack of fault
into consideration to the extent authorized by the governing statute.G
54 Comp.  Gen. 112 (1974); B-167126,  August 28, 1978.

2. Who Is an Accountable An accountable officer is any government officer or employee who by
Officer? reason of his or her employment is responsible for or has custody of

government funds. 62 Comp.  Gen. 476,479 (1983); 59 Comp. Gen.
113, 114 (1979); B-188894,  September 29, 1977. Accountable
ofiicers encompass such officials as certifying officers, civiIian and
military disbursing officers, collecting officers, and other employees
who by virtue of their employment have custody of government funds.
With rare exceptions,7  other officials who may have a role in
authorizing expenditures (contracting officers, for example) are not
accountable officers for purposes of the laws discussed in this
chapter, although they may be made accountable in varying degrees
by agency regulation. See B-241856.2, September 23, 1992.

a. Cert@ing  Officers Accountability for public funds in civilian agencies rests primarily with
the certif@g officer, a government oftlcer or employee whose job is
or includes certifying vouchers (including voucher schedules or
invoices used as vouchers) for payment. A certifying officer differs
from other accountable officers in one key respect: the certifying
officer has no public funds in his or her physical custody. Rather,
accountability is based on the nature of the function. A certifying
officer’s liability, discussed in detail later in this chapter, is prescribed
by 31 U.S.C. ! 3528. In brief, certifying oftlcers are responsible for the

%Vhile  the generalizations in the text are true, as discussed later in this chapter, passage of time
can eliminate the government’s abifity  to enforce liability in improper payment cases, even
without relief. In order to protect the government’s position, agencies should move promptly to
address an accountable officer’s liability. Implications in a few cases such as 70 Comp. Gen.
616,622-23 (1991), that an agency can never enforce an accountable officer’s liability for an
improper payment unfess it has fwst submitted the matter to GAO are misleading. See GAO’s
Policy and Procedures Manual for Guidance of Federrd Agencies, title 7, chap.  8, Wfich
describes agencies’ specific responsibilities in this area.

70n a few occwion5,  GAO ~ treated  an officiaf who directs the ma~g of ~ expen~ture  =
accountable even though not falfing into one of the traditional categories of accountable off]cer.
61 Comp. Gen. 260,266 (1982) (illegaf entertainment expenditures “must be paid by the. . .
officials who authorized the expenditures”); 37 Comp. Gen. 360, 361 (1957) (cost of greeting
cards “is a personaf expense to be borne by the officer who ordered and sent the cards”); 7
Comp. Gen. 481,482 (1928) (same).

Page 9-8 GAO/OGC-92-13  Appropriations Law-Vol.  II
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UabLUty  and Relief of Accountable Officers

b. Disbursing Officers

legality of proposed payments, and are liable for the amount of illegal
or improper payments resulting from their certifications.

A great many government officials make official “certifications” of
one type or another, but this does not make them “certifying offkers”
for purposes of accountability and liability. The concepts of
accountability and relief discussed in this chapter apply only to
“authorized certi~g officers” who certify vouchers upon which
moneys are to be paid out by disbursing officers in discharging a debt
or obligation of the government. 23 Comp.  Gen. 953 (1944). This
may in appropriate circumstances include the head of a department or
agency. 31 U.S.C. $ 3325(a)(l);  21 Comp. Gen. 976, 979 (1942); 40
Op. Att’y Gen. 284 (1943). An authorized certi~g officer must be so
designated in writing. 31 U.S.C.  s 3325(a)(l).

Thus, an employee who “certified” overtime assignments in the sense
of a timekeeper verifying that employees worked the hours of
overtime claimed could not be held liable for resulting overpayments
under an accountable officer theory. B-197109,  March 24, 1980.
Similarly, art official who certifies that long-distance telephone calls
are necessary for official business as required by 31 U.S.C.  s 1348(b) is
not an accountable officer. 65 Comp.  Gen. 19, 20–21 (1985). The
same approach applies to various post-certification administrative
actions, the rule being that once a voucher has been duly certiiled by
an authorized official, subsequent administrative processing does not
constitute certification for purposes of 31 U.S.C. $3528.55 Comp.
Gen. 388,390 (1975). For example, the Comptroller General has held
that 31 U.S.C. $3528  does not apply to an “approving oftlcer” who
approves vouchers after they have been duly certified. 21 Comp.  Gen.
841 (1942).

A disbursing officer is an officer or employee of a federal department
or agency, civilian or military, designated to disburse moneys and
render accounts in accordance with laws and regulations governing
the disbursement of public funds. The term is essentially self-defining.
As one court has stated:

“We do not fmd the term ‘disbursing officer’ statutorily defined, probably because it
is self-deftitive.  It can mean nothing except an officer who is authorized to disburse
funds of the United States.”

GAOIOGC-92-13  Appropriations Law-Voi.  11
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Liability and Relief of Accountable Offlcera

c. Cashiers

Romneyv. United States, 167 F.2d 521,526 (D.C. Cir. 1948), cert.
denied, 334 U.S. 847.

Whether an employee is a “disbursing officer” depends more on the
nature of the person’s duties than on the title of his or her position. In
some cases, the job title will be “disbursing officer.” This is the title
for the disbursing officers of the Treasury Department who disburse
for most civilian agencies under 31 U.S.C. $3321. For the military
departments, which generally do their own disbursing, the title maybe
“finance and accounting officer.” As a general proposition, any
employee to whom public funds are entrusted for the purpose of
making payments from those funds will be regarded as a disbursing
officer. See B-151 156, December 30, 1963.

There may be more than one disbursing officer for a given
transaction. Military disbursing operations provide an example. The
account is often held in the name of a supervisory official such as a
Finance and Accounting Officer, with the actual payment made by
some subordinate (agent, cashier, deputy, etc.). Both are regarded as
disbursing officers for purposes of liability and relief although, as we
will discuss later, the standards for relief differ. E.g., 62 Comp. Gen.
476, 479–80 (1983); B-245127,  September 18, 1991.

A cashier is an officer or employee of a federal department, agency, or
corporation who, having been recommended by the head of the
activity, has been designated as a cashier by the officer responsible
for making disbursements and is thereby authorized to perform
limited cash disbursing functions or other cash operations. Treasury
Financial Manual (TFM), Vol. I, s 4-3020. Cashiers must be designated
in writing. ~. $4-3025.

W:th respect to disbursing functions under 31 U.S.C.  53321, cashiers
are divided into five categories: (1) Class A Cashier (may not advance
imprest funds to another cashier except an alternate); (2) Class B
Cashier (may advance imprest funds to alternate or subcashier);
(3) Class D Cashier (receives funds solely for change-making
purposes); (4) Subcashier (may receive imprest funds from a Class B
or D cashier and is under supervision of same local office); and
(5) Alternate to a Cashier or Subcashier (functions during absence of
principal cashier but may act simultaneously if required by work
load). Fuller descriptions may be found in the Treasury Department’s

Page 9-10 GAO/OGC-92-13  Appropriations Law -Vol. II
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Liability and Relief of Accountable Officera

d. Collecting Officers

,,,,<,.. ,.,+.

supplement to the TFM entitled Manual of Procedures and Instructions
for Cashiers Operating Under 31 U.S.C. 3321 (July 1985).

Cashiers who are authorized to make payments from funds advanced
to them are regarded as a category of disbursing officer. They are
personally liable for any loss or shortage of funds in their custody
unless relieved by proper authority. Further discussion of the role and
responsibilities of cashiers maybe found in I TFM Chapter 4-3000 and
in the Cashiers Manual.

For the most part, a cashier will be operating with funds advanced by
his or her own employing agency. In some situations, however, such
as an authorized interagency agreement, the funds maybe advanced
by another agency. Liability and relief are the same in either case. 65
Comp. Gen. 666, 675–77 (1986).

Collecting officers are those who receive or collect money for the
government, such as Internal Revenue collectors or Customs
collectors. Collecting officers are accountable for all money collected.
~, 59 Comp. Gen. 113, 114 (1979); 3 Comp. Gen. 403 (1924); 1
Comp. Dec. 191 (1895); B-201673  et al., September 23, 1982. For
example, an Internal Revenue collector is responsible for the physical
safety of taxes collected, must pay over to the government alI taxes
collected, and must make good any money lost or stolen while in his
or her custody unless relieved. E.g., 60 Comp. Gen. 674 (1981).
However, under a lockbox  arrangement whereby tax payments are
mailed to a financial institution at a post office box and then wired to a
Treasury account, Internal Revenue Service officials are not
accountable for funds in the possession of the financial institution
since they do not gain custody or control over those funds. B-223911,
February 24, 1987.

The clerk of a bankruptcy court, if one has been appointed under 28
U.S,C.  S 156(b), is the accountable officer with respect to fees paid to
the court, as prescribed by 28 U.S.C. $1930, by parties commencing a
case under the Bankruptcy Code. 28 U.S.C. $ 156(O. This provision,
added in 1986, essentially codified the result of two GAO decisions
issued the previous year, 64 Comp. Gen. 535 (1985) and B-217236,
May 22, 1985.

In some situations, certain types of receipts maybe collected by a
contractor. Since the contractor is not a government officer or

Page 9-11 GAO/OGC-92-13 Appropriationa  Law-Vol.  II
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e. Other Agents and
Custodians

employee, the various accountable officer statutes discussed
throughout this chapter do not apply, and the contractor’s liability is
governed by the terms of the contract. For example, a parking service
contract with the General Services Administration required the
contractor to collect parking fees at certain government buildings and
to remit those fees to GSA on a daily basis. One day, instead of
remitting the receipts, an official of the contractor took the money
home in a paper bag and claimed to have been robbed in a parking lot
near her residence. When GSA withheld the amount of the loss from
contract payments, the contractor tried to argue that the risk of loss
should fall upon the government. The Claims Court disagreed. Since
the contract terms were clear and the contractor failed to comply, the
contractor was held responsible for the loss. Miracle Contractors,
Inc. v. United States, 5 Cl. Ct. 466 (1984).

The Department of Agriculture has statutory authority to use
volunteers to collect user fees in national forests. The volunteers,
private individuals, are to be bonded, with the cost of the bonds paid
by the Department. 16 U.S.C. $ 4601-6a(k).  In 68 Comp. Gen. 470
(1989), GAO concurred with the Department that the volunteers could
be regarded as agents of the Forest Service and, as such, eligible for
relief for non-negligent losses. The practical significance of this
decision is that it would be difficult to recruit volunteers if they faced
potential liability for non-negligent losses, a possibility that would
exist even under a surety bond. ~. at 471.

Occasionally, officers and employees who do not fit into any of the
preceding categories, and who may not even be directly involved in
government fiscal operations, are given custody of federal funds and
thereby become accountable officers for the funds placed in their
charge. Note in this connection that the “safekeeping” mandate of 31
U.S.C. $ 3302(a) (made unmistakably clear by reference to the original
1846 language quoted earlier), applies to any government employee,
regardless of job description, to whom public funds are entrusted in
connection with the performance of government business. See, ~,
B-170012,  February 3, 1972.

Examples of employees in this general custodial category include: a
special messenger delivering cash to another location, B-188413,
June 30, 1977; a messenger sent to the bank to cash checks,
B-226695,  May 26, 1987; State Department employees responsible
for packaging and shipping funds to an overseas embassy, B-193830,
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October 1, 1979; an officer in charge of a laundry operation on an
Army base who had been advanced public funds to be held as a
change fund, B-155149,  October 21, 1964; and a Department of
Energy special counsel with control over petroleum overcharge
refunds, B-200170,  April 1, 1981.

As with disbursing officers, there maybe more than one accountable
officer in a given case, and the concept of accountability is not limited
to the person in whose name the account is officially held nor is it
limited to the person or persons for whom relief is officially
requested. For example, accounts in the regional offices of the U.S.
Customs Service are typically held in the name of the Regional
Commissioner. While the Regional Commissioner is therefore an
accountable officer with respect to that account, subordinate
employees who actually handle the funds are also accountable
officers. B-197324,  March 7, 1980; B-193673,  May 25, 1979. The
same principle applies to the various service centers of the Internal
Revenue Service. q, 60 Comp.  Gen. 674 (1981).

As demonstrated by the Customs and IRS situations, as well as the
many cases involving military finance and accounting officers, a
supervisory official will bean accountable ofllcer if that official has
actual custody of public funds, or if the account is held in the official’s
name, regardless of who has physical custody. Absent these factors,
however, a supervisor is not an accountable officer and does not
become one merely because he or she supervises one. ~,
B-214286,  Jdy 20, 1984; B-194782,  August 13, 1979.

In each case, it is necessary to examine the particular facts and
circumstances to determine who had responsibility for or custody of
the funds during the relevant stages of the occurrence or transaction.
Thus, in B-193830,  October 1, 1979, money shipped from the State
Department to the American Embassy in Paraguay never reached its
destination. While the funds were chargeable to the account of the
Cl~s B cashier at the Embassy, the State Department employees
responsible for packaging and shipping the funds were also
accountable officers with respect to that transaction. In another case,
a new Class B cashier had been recommended at a Peace Corps office
in Western Samoa, and had in fact been doing the job, but his official
designation was not made until after the loss in question. Since the
new cashier, even though not yet formally designated, had possession
of the funds at the time of the loss, he was an accountable officer.
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However, since the former cashier retained responsibility for the
imprest fund until formally replaced, he too was an accountable
ofiicer.  B-188881,  May 8, 1978.

In sum, any government officer or employee who physically handles
government funds, even if only occasionally, is accountable for those
funds while in his or her custody.

It maybe impossible, although this wiil happen only in extremely rare
cases, to specify exactly who the proper accountable officer is. For
example, the Drug Enforcement Administration used a flash roll of
650$100 bills and discovered that 15 bills had been replaced by
counterfeits scattered throughout the roll. (The “roll” was actually a
number of stacks.) The roll had been used in a number of
investigations and in each instance, the transactions (transfers from
cashier to investigators, returns to cashier, transfers between
different groups of investigators) were recorded on receipts and the
money was counted. While it was thus possible to determine precisely
who had the roll on any given day, there was no way to determine
when the substitution took pIace and hence to establish to whom the
loss should be attributed. B-191891,  June 16, 1980.

3. Funds to Which When we talk about the liability of accountable officers, we
Accountability Attaches deliberately use the broad term “public funds.” As a general

proposition, for purposes of accountability, “public funds” consists of
three categories: appropriated funds, funds received by the
government from nongovernment sources, and funds held in trust. It
is important to emphasize that when we refer to certain funds as
“nonaccountable”  in the course of this discussion, all we mean is that
the funds are not subject to the laws governing the liability and relief
of accountable officers. Liability for losses may still attach on some
other basis.

a. Appropriated Funds Appropriated funds are accountable funds. The funds may be in the
Treasury, which is where most appropriated funds remain pending
disbursement, or they maybe in the form of cash advanced to a
government ofiicer or employee for some authorized purpose.
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(1) Irnprest funds

The definitions of the various types of cashier refer primarily to the
use of “imprest funds.” An imprest fund is essentially a petty cash
fund. More specifically, it is a freed-cash fund (i.e., a freed dollar
amount) advanced to a cashier for cash disbursements or other cash
requirement purposes as specifically authorized. An irnprest fund may
be either a statioruuy fund, such as a change-making fund, or a
revolving fund. Tressury Financial Manual (TFM), Vol. I, $4-3020.

Imprest funds are commonly used for such things as small purchases,
travel advances, and authorized emergency salary payments.
Guidance on the use of irnprest funds may be found in GAO’S Policy
and Procedures Manual for Guidance of Federal Agencies, title 7,
$6.8,  I TFM chapter 4-3000, and the Federal Acquisition Regulation
(FAR), 48 C.F.R. subpart 13.4. Agencies using imprest  funds are
required to issue  implementing re$julations.  I TFM $ 4-3030; FAR, 48
C.F.R. $ Is.dos(c). Except to the extent specified in an agency’s own
re@ations  (~, B-220466  et al., December 9, 1986), there are no
subject matter limitations on the kinds of services payable from
irnprest  funds. 65 Comp.  Gen. 806 (1986).

Imprest funds of the revolving type are replenished to the freed
amount as spent or used. As replenishment are needed,
replenishment vouchers are submitted through the cert@ing  officer
to the disbursing officer. Replenishment vouchers must be supported
by receipts or other evidence of the expenditures.

At any given time, an imprest fund may consist of cash, uncashed
government checks, and other documents such as unpaid
reimbursement vouchers, sales slips, invoices, or other receipts for
cash payments. An imprest fund cashier must at all times be able to
account for the full amount of the fund. I TFMs 4-3040.80. For
example, if a cash box containing a $1,000 imprest fund disappears,
and at the time of disappearance the box contained $500 in cash and
$500 in receipts for which reimbursement vouchers had not yet been
issued, the loss to the government is the full $1,000 and the cashier is
accountable for that full amount. A cashier’s failure to keep adequate
records, thus making proper reconciliation impossible, is negligence.
B-189084,  January 15, 1980.
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Loss of a replenishment check before it reaches the cashier is not a
situation requiring relief of the cashier. The proper procedure in such
a situation is to report the loss to the disbursing office which issued
the check to obtain a replacement. B-203025,  October 30, 1981.

If in the government’s interests, a checking account maybe setup in a
private bank for imprest fund disbursements as long as adequate
control procedures are developed. B-1 17566, April 29, 1959. Use of
depositary accounts must be approved by the agency head or
designee, is authorized only for cash withdrawal transactions, and
should be limited to situations in which there is “strong justification. ”
I TFM $4-3040.60. The account maybe interest-bearing, in which
event any interest earned must be deposited in the Treasury as
miscellaneous receipts. Id..

The method of imprest fund accountability changed starting with
fiscal year 1985. Prior to that time, funds advanced to cashiers by
Treasury disbursing officers were not “charged” to the agency’s
appropriations at the time of the advance but were carried on the
disbursing officers’ records of accountability. The cashiers were
regarded as agents of the disbursing officers. In fact, it was common
to refer to cashiers as “agent cashiers.” E.g., A-89775,  March 21,
1945. Charges were made to the applicable appropriation or fund
accounts only when replenishment checks were issued. Relief
requests had to be submitted through the Treasury’s Chief Disbursing
Oftlcer.

In 1983, the Treasury Department proposed removing imprest fund
advances from the disbursing officers’ accountability inasmuch as the
transactions were beyond the disbursing officers’ control. GAO

concurred. B-21281 9-O. M., May 25, 1984.  The current. procedures
are discussed in 70 Comp. Gen. 481 (1991). In brief, the charge to the
agency’s appropriation is now made at the time of the initial advance.
However, since the advance does not qualify as an obligation under31
U. S. C., S 1501, the charge must be in the form of a “commitment.” or
“reservation.” In general, the actual obligation occurs when the
advance is used and the cashier seeks replenishment. The preliminary
charge is necessary to protect against violating the Antideficiency  Act.
Except for certain procedural matters (relief requests are no longer
processed through the applicable disbursing officer), the changes
have no effect on the cashier’s liability as an accountable officer.
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An alternative approach to managing imprest funds is the “third-party
draft” procedure described in I TIM $4-3040.70. In brief, an agency
may, with written approval from its Treasury Fhmncia.1  Center, retain
a contractor to provide the agency with payment instruments, not to
exceed a face value of $1,000 each, drawn on the contractor’s
account. The agency then uses these drafts for its imprest fund
tmwactions,  and reimburses the contractor for properly payable
drafts which the contractor has paid. Since the funds being disbursed
from the imprest fund under this system are not government funds,
personal liability does not attach to the cashier. ~.; GAO Policy and
Procedures Manual, title 7,$ 6.8.B.

(2) Flash rolls

Law enforcement officers on undercover assignments frequently need
a supply of cash to support their operations, for example, to purchase
contraband or to use as a gambling stake. This money, often advanced
from an imprest fund, is called a “flash roll.” By the very nature of the
activities involved, flash roll money is at high risk to begin with.

It is clear that a flash roll in the hands of a law enforcement agent
retains its status as government funds. Garciav.  United States, 469
U.S. 70 (1984) (flash roll held to be money of the United States for
purposes  of 18 U.S.C. !-$ 2114, which makes it a criminal offense to
assault a custodian of government money). However, flash roll money
will be accountable in some situations and nonaccountable in others,
depending on the nature of the loss. If the loss is within the risk
inherent in the operation, such as the suspect absconding with the
money, it is not viewed as an “accountable officer”  loss but maybe
handled internally by the agency. If the agency, under its internal
investigation procedures, finds the agent with custody of the funds to
have been negligent, it should hold the agent liable to the extent
provided in its regulations. Otherwise, it may simply record the loss as
a necessary expense against the appropriation which financed the
o~ration.  If, on the other hand, the loss occurs in the course of the
operation but is unrelated to carrying out its purpose, the accountable
officer laws apply. The decision first recognizing this distinction is 61
Comp. Gen. 313 (1982), applying it in the context of Drug
Enforcement Administration undercover operations.8

6~or dw~iom,  ~u~h ~ 519zoIq  A-t 14, 1978, which had treated ~ fl~h ro~ lows =
accountable o!Tker loses, were moditkd  accordingly. 61 Comp.  Gen. at 316.
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The fact pattern in the Garcia case illustrates the nonaccountable
situation. A Secret Service agent had been given a flash roll to buy
counterfeit currency from suspects in Miami. The agent met the
suspects in a park. One of the suspects pulled a semi-automatic pistol
and demanded the money. Other Secret Service agents rushed to the
scene and apprehended the suspects, one of whom was trying to run
off with the money. Of course there was no loss since the money was
recovered. If the second suspect had gotten away with the money,
however, the loss could have been treated as an expense of the
operation, without the need to seek relief for anyone. GAO decisions
finding flash roll losses “nonaccountable”  under the standards of 61
Comp.  Gen. 313 are B-238222,  February 21, 1990 (suspect stole
flash roll during drug arrest); B-232253,  August 12, 1988 (informant
stole money provided to rent undercover apartment); and B-205426,
September 16, 1982 (federal agent robbed at gunpoint while trying to
purchase illegal firearms).

An example of a case which remains subject to the accountable officer
1~~~ ~q ~.~1$$58,  J* 24, 1985.  A federal agent,  posing as a
narcotics trafficker, stopped at a telephone booth to make a call. Two
women approached the booth, which did not have a door. One
diverted the agent’s attention while the other picked his pocket. The
loss, while certainly incident to the undercover operation, was
unrelated to its central purpose. Relief was granted. Other cases are:

s 64 Comp. Gen. 140 (1984) (agent set shoulder bag containing flash
money on airport counter and left it unattended for several minutes
while making ticket arrangements; relief denied).

● B-2105O7,  April 4, 1983 (briefcase containing funds stolen when
agent set it down in coffee shop for 15–20 seconds to remove jacket;
relief granted).

● B-220492,  December 10, 1985 (agent left funds in glove
compartment while making phone call in high crime area; agency
found him negligent).

As 64 Comp.  Gen. 140 and B-2105O7 point out, losses which occur
while flash money is being transported to the location where it is
intended to be used are at best incidental to the operation and are thus
governed by the accountable oftlcer laws.
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The conspicuous display of a flash roll is not in and of itself
negligence where necessary to the agent’s undercover role. B-194919,
November 26, 1980.

(3) Travel advances

Travel advances are authorized by 5 U.S.C.  55705. The statute
expressly directs the recovery, from the traveler or from his or her
estate, of advances not used for allowable travel expenses.

A travel advance is “based upon the employee’s prospective
entitlement to reimbursement” (B-178595,  June 27, 1973), and is
essentially for the convenience of the traveler. If it were not
authorized, the traveler would have little choice but to use personal
funds and then seek reimbursement at the end of the travel. Travel
advances in the hands of the traveler are regarded as nonaccountable
and hence not governed by the accountable offker laws. Rather, they
are treated as loans  for the personal benefit of the traveler. As such, if
the funds are lost or stolen while in the traveler’s custody, regardless
of the presence or absence of fault attributable to the traveler, the
funds must be recovered as provided by 5 U.S.C.  $5705, and the
accountable officer relief statutes do not apply. 54 Comp. Gen. 190
(1974); B-206245,  April 26, 1982; B-183489,  June 30,1975. The
same principle applies to traveler’s checks. 64 Comp.  Gen. 456, 460
(1985).

In many cases, a messenger or some other clerical employee picks up
the funds for the traveler. If the funds are lost or stolen while in the
intermediary’s custody, and use of the intermediwy was the traveler’s
choice, the intermediary is the agent of the traveler and the traveler,
having constructively received the funds, remains liable. B-204387,
February 24, 1982; B-200867,  March 30, 1981. However, if use of the
intermediary is required by agency or local policy, then the
intermediary is the agent of the government and the traveler is not
liable. 67 Comp.  Gen. 402 (1988).

Even though the accountable oftlcer relief statutes do not apply, it
may be possible to effectively “relieve” the non-negligent traveler by
considering a claim under the Military Personnel and Civilian
Employees’ Claims Act of 1964,31 U.SC. $3721, to the extent
permissible under the agency’s implementing regulations. B-208639,
October 5, 1982; B-197927,  September 12, 1980.
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b. Receipts

c. Funds Held in Trust

Travel advances returned to government custody for reasons such as
postponement of the travel regain their status as accountable funds,
and an employee receiving custody of these funds is governed by the
laws relating to the liability and relief of accountable officem.
B-200404,  February 12, 1981; B-170012,  March 14, 1972; B-170012,
May 3, 1971. Also, where an advance greatly exceeds the employee’s
legitimate travel expense needs and it is clear that the excess is
intended to be used for operational purposes, the excess over
reasonable needs may be treated as accountable funds and not part of
the ‘loan.” B-196804,  July 1, 1980.

In our definitions of governmental receipts and offsetting collections
in Chapter 2, we noted that the government receives funds from
nongovernment sources (a) from the exercise of its sovereign powers
(e.g., tax collections, customs duties, court frees), and (b) from a
variety of business-type activities (e.g., sale of publications). These
collections, whether they are to be deposited in the Treasury as
miscellaneous receipts or credited to some agency appropriation or
fund, are accountable funds from the moment of receipt. Some
examples are 64 Comp.  Gen. 535 (1985) (fees paid to bankruptcy
court); 60 Comp. Gen. 674 (1981) (tax collections); B2001  70,
April 1, 1981 (petroleum overcharge refunds); B-194782,  August 25,
1980 (recreational fee collections).

When the government holds private funds in a trust capacity, it is
obligated, by virtue of its fiduciary duty, to pay over those funds to the
rightful owners at the proper time. Thus, although the funds are not
appropriated funds, they are nevertheless accountable funds. The
principle has been stated as follows:

“[T]he same relationship between an accountable offh!er and the United States is
required with respect to trust funds of a private character obtained and held for some
particular purpose sanctioned by law as is required with respect to public funds.”

6 Comp.  Gen. 515, 517 (1927). The Court of Claims said the same
thing in Woog v. United States, 48 Ct. Cl. 80 (1913).

A common example is the Department of Veterans Affairs “Personal
Funds of Patients” (PFOP) account. Patients, upon admission to a VA
hospital, may deposit personal funds in this account for safekeeping
and use as needed. Upon release, the balance is returned to the
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d. Items Which Are the
Equivalent of Cash

patient. Patient funds in the PFOP account have been consistently
treated as accountable funds. 68 Comp. Gen. 600 (1989); 68 Comp.
Gen. 371 (1989); B-226911,  October 19, 1987; B-221447,  April 2,
1986; B-215477,  November 5, 1984; B-208888,  September 28, 1984.

Another example is private funds of litigants deposited in a registry
account of a court of the United States, to be heid pending
distribution by order of the court in accordance with 28 U.S.C. 552041
and 2042. These are also accountable funds under the trust fund
concept. 64 Comp.  Gen. 535 (1985); 6 Comp. Gen. 515 (1927);
B-200108iB-198558,  January 23, 1981. See also Osborn v. United
States, 91 U.S. 474 (1875) (court can summarily compel restitution of
funds improperly withdrawn from registry account by former
ofilcers).

Other situations applying the trust fund concept are 67 Comp. Gen.
342 (1988) (Indian trust accounts administered by Bureau of Indian
Affairs); 17 Comp.  Gen. 786 (1938) (United States Naval Academy
laundry fund); B-190205,  November 14, 1977 (foreign currencies
accepted in connection with accommodation exchanges authorized by
31 U.S.C.  $ 3342); and A-22805,  November 30, 1929 (funds taken
from prisoners at the time of their confinement, to be held in their
behal~. See also69Comp.Gen.314  (1990) (BIA may contract with
private bank for ministerial aspects of trust fund disbursements, but
government disbursing officer must retain responsibility for
managerial and judgmental aspects).

Not all nongovernment  funds in the custody of a government official
are held in a trust capacity. For example, in B-164419  -0. M., May 20,
1969, GAO distinguished between funds of a foreign government held
by the United States incident to a cooperative agreement (trust
funds), and funds of a private contractor held by a government oftlcial
for safekeeping as a favor to the contractor. The latter situation was a
mere bailment for the benefit of the contractor, and the official was
not an accountable officer with respect to those funds.

The concepts of accountability and liability discussed in this chapter
apply primarily to money. However, for reasons which should be
apparent, accountability also attaches to certain non-cash items which
are negotiable by the bearer or are otherwise the equivalent of cash.
Examples are:
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● Traveler’s checks in the custody of an accountable officer. 64 Comp.
Gen. 456 (1985); B-235147.2, August 14,1991.

● Food stamps. B-221580,  October 24, 1986 (non-decision letter).
● Government Transportation Requests. B-239387,  April 24, 1991.
● Military payment certificates. B-127937-O.  M., August 2, 1956.
Q Treasury bondswith  interest coupons attached. B-190506,

November 28,1977, affhmed on reconsideration, B-190506,
December 20, 1979.

In the second decision in B-190506,  it was contended that loss of the
bonds did not really result in a loss to the government because neither
the bonds nor the coupons had been cashed and a “stop notice” had
been placed with the Federal Reserve Bank. GAO could  not agree,
however, since the bonds were bearer bonds and the stop notice does
not completely extinguish the government’s liability to pay on them.
(The Treasury Department no longer issues coupon bonds, although
many older ones are still outstanding.)

4. What Kinds of Events The generic term for losses which trigger an accountable officer’s
Produce Liability? liability is ‘f~cal irregularity.” See GAO, Policy and Procedures

Manual for Guidance of Federal Agencies,  title 7, $8.2.  Fiscal
irregularities are divided into two broad categories: (1) physical loss
or deficiency, and (2) illegal or improper payment. Since, as we will
see, the relief statutes are expressly tied to these categories, the
proper classiilcation of a fiscal irregularity is the essential first step in
determining which statute to apply.

A working definition of “physical loss or deficiency” maybe found in
B-202074,  Jtiy 21, 1983:

“In sum, ‘physical loss or deficiency’ includes such things as loss by theft or
burglary, loss in shipment, and 10SS or destruction by fire, accident, or natural
disaster. It also includes the totally unexplained loss, that is, a shortage or deficiency
with absolutely no evidence to explain the disappearance. . . . Finally, . . . kOSSIM
resulting from fraud or embezzlement by subordinate finance pemonnel  may. . . be
treated as physical 10ssss.”

This definition has been repeated in several subsequent decisions
such as 70 Comp. Gen. 616,621 (1991) and 65 Comp. Gen. 881,883
(1986). A loss resulting from a bank failure would also be treated as a
physical loss. See 18 Comp.  Gen. 639 (1939); 20 Op. Att’y Gen. 24
(1891). —
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The second type of fiscal irregularity is the “illegal, improper, or
incorrect payment.” 31 U.S.C.  3$ 3527(c),  3528(a)(4).  The keyword
here is “payrnent”– “the disbursement of public funds by a disbursing
oftlcer or his subordinate.” B-202074,  July 21, 1983. Improper
payments include such things as payments obtained by fraud, whether
by nongovemment persons or by government employees other than
subordinate finance personnel; erroneous payments or overpayments
resulting from human or mechanical error attributable to the
government; payments prohibited by statute; and disbursements for
unauthorized purposes. The legislative history of 31 U.S.C. 3 3527(c),
the improper payment relief statute for disbursing officers, describes
an improper payment as a payment “which the Comptroller General
finds is not in strict technical conformity” with the law. Excerpts from
the pertinent committee reports are quoted in 49 Comp. Gen. 38,40
(1969) and in B-202074,  cited above.

A loss resulting from an uncollectible personal check maybe an
improper payment or a physical loss, depending on the
circumstances. If the loss results from an authorized check-cashing
transaction, it is an improper payment because government funds
were disbursed to the bearer. 70 Comp.  Gen. 616 (1991). However, if
the check is tendered to pay an obligation owed to the United States
or to purchase something from the government, the loss, to the extent
an accountable loss exists, would be a physical loss. In this
connection, Treasury regulations provide:

“All checks received by any Governrnent  officer are accepted subject to collection. If
any check cannot be collected in full or is lost or destroyed before collection, the
administrative agency concerned is responsible for obtaining the proper payment. A
payment by check is not effective urdess  and until the full proceeds have been
received.”

I Treasury Financial Manual $5-2010. If a personal check is accepted
subject to collection, and if the government does not exchange value
for the check, any resulting loss is not a loss within the scope of the
accountable officer laws and may be a@.@ed administratively by the
agency. If, however, an accountable officer purports to accept a
personal check in satisfaction of an obligation due the United States
(rather than for collection only), or if the government parts with
something of value in exchange for the check (e.g., sale of
government property), a resulting loss is treated as a physical loss.
B-201673  et al., September 23, 1982.  See also 3 Comp. Gen. 403
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(1924); A-44019,  March 15, 1934; A-24693,  October 30,1929. The
distinction is summarized in the following passage from B-201673:

“If a check tendered in payment of a free, duty, or penalty becomes uncollectible, it
may be argued that the Government incurs a bs in the sense that it does not have
money to which it was legally entitled, but it has not lost anything that it already had.
When the check is in exchange for property, the Government has lost the property,
the value of which is measured by the agreed-upon sales price. Of course, recovery of
the property will remove or mitigate the loss.”

The concept of B-201673  has also been applied to a check seized as
forfeiture under the Currency and Foreign Transactions Reporting Act
and subsequently returned as uncollectible. B-208398,  September 29,
1983.

A conceptually similar case is B-216279,  October 9, 1984. A teller at a
Customs Service auction gave a receipt to a customer and negligently
failed to collect the tendered funds. It was suggested that there was no
loss because the teller never had physical possession of the funds.
However, the applicable relief statute (31 U.S.C.  5 3527) uses the
terms “physical loss or deficiency” in the disjunctive, and there was
clearly a deficiency in the teller’s account to the extent of the property
turned over in exchange for the lost payment.

While every fiscal irregularity by definition involves a loss or
deficiency for which someone is accountable, not every loss or
deficiency is a fiscal irregularity which triggers accountability. For
example, an accountable officer is not liable for interest lost on
collections which should have been deposited promptly but were not.
64 Comp.  Gen. 303 (1985) (failure to deposit collections in
designated depositary); B-190290,  November 28, 1977 (increased
interest charges on funds borrowed from Treasury, no net loss to
United States).

Also, losses resulting from the imperfect exercise of judgment in
routine business operations, where no law has been violated, do not
create accountable oftlcer liability. 65 Comp. Gen. 881 (1986) (loss
to Internal Revenue Service Tax Lien Revolving Fund caused by sale
of property for substantially less than amount for which it had been
redeemed).
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5. AInount of Liability As a general proposition, the amount for which an accountable officer
is liable is easy to determine: It is the amount of the physical loss or
improper payment, reduced by any amounts recovered from the
recipient (thief, improper payee, etc.). ~, 65 Comp.  Gen. 858,
863–64 (1986); B-194727,  October 30, 1979.

There is an exception, discussed in 65 Comp.  Gen. 858,863-64, in
which amounts recovered from the recipient should not be used to
reduce the amount of the accountable officer’s liability. A loss may
result from a series of transactions spanning several years, each
transaction giving rise to a separate debt. By the time the loss is
discovered, recovery from the accountable officer may be partialIy
barred by the 3-year statute of limitations found in 31 U.S.C. 3 3526(c).
This, however, does not affect the indebtedness of the recipient
which, in this situation, will exceed the liability of the accountable
ofllcer.  Under the Federal Claims Collection Standards, a debtor
owing multiple debts may specify the allocation of a voluntary partial
payment. If the recipientidebtor  fails to so speci~,  or if payment is
involuntary, the collecting agency may allocate the money among the
various debts in accordance with the best interests of the United
States. Generally, “the best interests of the United States are clearly
served by applying payments made by the recipients to the class of
debt for which only the recipients are liable” (id. at 864), i.e., those
for which recovery from the accountable offic~ is time-barred. Thus,
in this type of situation, partial recoveries from the recipient should
first be applied to the time-barred debt of the accountable oftlcer until
any such amounts have been recouped, and only thereafter used to
reduce the accountable officer’s remaining liability.

A judgment obtained against some third party (improper payee, thief,
etc.) is only “potential unrealized value” and does not reduce the
accountable officer’s liabili~ until it is actualiy  collected. B-147747,
December 28, 1961; B-194727,  October 30, 1979 (non-decision
letter),

The liability of an accountable officer does not include interest and
penalties assessed against the recipient. B-235037,  September 18,
1989.

The liability of an accountable officer resulting from the payment of
fraudulent travel claims is the amount of the fraudulent payment and
does not include non-fraudulent amounts paid for the same day(s). 70
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Comp.  Gem 463 (1991). Previously GAO had included both, under the
so-called “tainted day” rule. The 1991 decision distinguishes
fraudulent payees  from fraudulent claimants, concluding that the
tainted day rule does not apply to paid claims.

When determining the amount of a loss for which an accountable
officer is to be held liable, the government does not “net” overages
against shortages. In GAO’S view, such “netting” would weaken
internal controls over the accounting for cash balances. B-2 12370,
November 15, 1983; B-199447,  March 17, 1981.9As noted in
B-199447,  overages must generally be deposited in the Treasury as
miscellaneous receipts.

In almost all cases, the amount of iin accountable officer’s liability is
preciseiy  determinable at the outset. It maybe reduced by recoveries,
but it will not increase. One exception is illustrated in B-239387,
April 24, 1991, in which an agency held an empioyee  accountable for
a booklet of missing or stolen Government Transportation Requests.
Because the amount of the government’s loss could not be known
until the GTRs were actually used and the government forced to honor
them, additional liability accrued as each GTR was used overtime.

6. Effect of Criminal As we noted previously, the body of law governing the liability and
Prosecution relief of accountable officers is designed not only to induce proper

care but also to protect against dishonesty by the officers themselves.
This section summarizes the relationship between criminal
prosecution and civil liability.

a. Acquittal Acquittal in a criminal proceeding does not extinguish civil liability
and does not bar subsequent civil actions to enforce that liability as
long as they are remedial rather than punitive. Helvering  v. Mitchell,
303 U.S. 391 (1938). The reason is the difference in burden of proof.
Acqqittal  means only that the government was unable to prove guilt
beyond a reasonable doubt, a standard higher than that for civil
liability. “That acquittal on a criminal charge is not a bar to a civil
action by the Government, remedial in its nature, arising out of the
same facts on which the criminal proceeding was based has long been

9A ~.utotiy  ~ufio~ed  ~W1ce “f-net%” g- and deficiencies in an account is 31 use.
5 3342(c)(2) (certain check-cashing and exchange transactions), discussed later in this chapter.
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b. Order of Restitution
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settled.” Id. at 397. See also B-239134,  April 22, 1991 (non-decision
letter) (conviction on only a portion of the loss).

The rules are the same for acquittal (or reversal of a conviction) by a
military court-martial. Serrano v. United States, 612 F.2d 525 (Ct. Cl.
1979) (acquittal held not to bar agency from imposing civil liability
and withholding pay of accountable officer).

It follows that an accountable officer’s civil liability will be unaffected
by the fact that a grand jury has refused to return an indictment.
B-186922,  APril 8, 1977.

A court may order a defendant to make monetary restitution to the
victim, either as part of the sentence (18 U.S.C.  $ 3556) or as a
condition of probation (18 U.S.C.  $ 3563(b)(3)).  In either case, the
relevant terms and procedures are governed by 18 U.S.C. $$3663 and
3664. Restitution may be ordered in a lump sum or in installments. 18
U.S.C.  5 3663(f).  These are general crimin al statutes, and would apply
fully where the defendant is an accountable officer and the United
States is the victim as well as the prosecutor.

The statutory scheme clearly recognizes the possibility of subsequent
civil proceedings by the United States as victim against the
accountable officer. Any amounts paid to a victim under a restitution
order must be set off against amounts recovered in a subsequent civil
action. 18 US.C. $ 3663(e)(2).  In such an action, the previously
convicted defendant cannot deny the “essential allegations” of the
offense. 18 U.S.C. S 3664(e).

Where restitution is ordered in full, payable in installments, it has
been held that the victim may nevertheless obtain a civil judgment for
the unpaid balance, even though there has been no default in the
installment payments. Teachers Insurance and Annuity Association v.
Green, 636 F. Supp. 415 (S. D.N.Y. 1986). “Future payments that do
not fully compensate a victim in present value terms cannot be a bar
to a civil judgment.” Id. at 418. See also B-128437-O.  M., August 3,—
1956.

Where restitution is ordered in an amount less than the full amount of
the loss, civil liability for the balance would remain, subject to the
statutory setoff requirement. See 64 Comp. Gen. 303 (1985),
reaching this result under a p~r version of the legislation. The
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decision further suggests that, if the record indicates that the court
thought it was ordering restitution in full, it might be desirable to seek
amendment of the restitution order. Obviously, the fact of conviction
precludes any consideration of administrative relief. Id. at 304.—

The preceding paragraphs are presented from the perspective of
restitution by the accountable officer. Similar principles would apply
with respect to restitution by a responsible party other than the
accountable officer. See, ~, B-193673,  May 25, 1979, modified on
other grounds by B-2~673  et al., September 23, 1982 (partial
restitution by thief reduces amount of accountable offker’s  liability).

C. Physical Loss or
Deficiency

1. Statutory Provisions

a. Civilian Agencies

The two principal statutes authorizing administrative relief from
liability for the physical loss or deficiency of public funds are 31 U.S.C.
3$ 3527(a)  and 3527(b).  Subsection (a) applies to the civihan
agencies and to accountable officers of the armed forces other than
disbursing officers. Subsection (b) applies to disbursing officers of
the armed forces.

The physical loss or deficiency relief statute applicable to accountable
officers generally, 31 u.s.c. $ 3527(a),  was originally enacted in 1947
(61 Stat. 720). Its justification, similar to that for all relief statutes,
was Summarized  by the Senate Committee on Expenditures in the
Executive Departments as follows:

“The justi!lcation.  . . is that, at the present time, relief of the kind with which this bill
is concerned is required to be granted either through passage of a special relief bill by
the Congress or by the ffling  of suit by the responsible person in the United Statea
Court of Claims, the latter to be done at the personal expense of the responsible
person. Both methods are costly and time consuming.”

S. Rep. No. 379, 80th Cong., 1st Sess., reprinted in 1947 U.S. Code
Cong. Service 1546.

Before the actual relief mechanism is triggered, two threshold issues
must be satisfied. First, the loss must be a physical loss or deficiency
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and not an improper payment. 31 U.S.C. s 3527(a)(2).  Second, the
person for whom relief is desired must be an “accountable oftlcer.”la
The legislative history confirms that this includes the general
custodial category:

“There are many agents of the Government who do not disburse but who,
nevertheless, are fully responsible for funds. . . entrusted to their charge and, for that
reason, the committee bill has been broadened to include that class of personnel.”

S. Rep. No. 379, 1947 U.S. Code Cong. Service at 1547.

Once it has been determined that there has been a physical loss or
deficiency of “public money, vouchers, checks, securities, or records”
for which an accountable oftlcer is liable, the statute authorizes the
Comptroller General to grant relief from that liability if the head of the
agency involved makes two administrative determinations (31 U.S.C.
$ 3527(a)(l)),  and if the Comptroller General agrees with those
determinations ($ 3527(a)(3)).

First, the agency head must determine that the accountable officer
was carrying out official duties at the time of the loss, or that the loss
was attributable to the actor omission of a subordinate of the
accountable officer. Note that this is stated in the disjunctive. The
second part, loss attributable to a subordinate, is designed to cover
the situation, found in several agencies such as the Internal Revenue
Service and the Customs Service, in which the account is in the name
of a supervisory official who does not actually handle the funds. In
this situation, both persons are accountable, and relief of one does not
necessarily meart relief of the other.

Second, the agency head must determine that the loss was not
attributable to fault or negligence on the part of the accountable
officer. This determination is necessary regardless of which part of
the first determination applies. Thus, while lack of fault does not
affect the automatic imposition of liability, it does provide the basis
for ielief.

1’%his statute wilf not apply to certifying oftlcers  since they do not have actual custody of funds.
However, a certifying oftker could conceivably have other duties or supervisory responsibilities
and thus be accountable, and efigible for relief under 31 U.S.C. $ 3527(a), in that capacity.
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Generally, the requirement that the accountable officer must have
been acting in the discharge of official duties does not present
probiems.  Thus, in the typical case, the central question becomes
whether GAO is able to concur with the administrative determination
that the loss occurred without fault or negligence on the part of the
accountable officer. In reviewing relief cases over the years, GAO has
developed a number of standards, the application of which to a given
case requires a careful analysis of the particular facts. Many factors
may bear on the conclusion in any given case, and the result will be
determined by the interrelationship of these factors.

Section 3527(a) applies to accountable officers of “an agency,”
defined in 31 u.s.c. $101 as any “department, agency, or
instrumentaIity  of the United States Government. ” Thus, section
3527(a) has been construed as applicable to the judicial branch
(B-200108/B-198558,  January 23, 1981; B-197021,  May 9, 1980;
B-191440,  May 25, 1979; B-185486,  Februaxy 5, 1976), and to
agencies of the legislative branch (B-192503  -O. M., January 8, 1979,
denying relief to a GAO employee). Whether it applies to the Senate or
House of Representatives is unclear. R has also been construed as
applicable to those government corporations which are subject to
GAO’S account settlement authority. B-88578,  August 21, 1951;
B-88578 -O. M., August 21, 1951.

b. Military Disbursing Officers The need for physical loss relief authority for military disbursing
off~cers  became highlighted during World War I when several ships
were sunk with funds and records on board. The first permanent
administrative relief statute was enacted in 1919 and applied only to
the Navy (41 Stat. 132). The Army received similar legislation in 1944
(58 Stat. 800). The two were combined in 1955 and expanded to
cover all of the military departments (69 Stat. 687). The legislation is
now codified at 31 U.S.C, $ 3527(b).  The origins of the 1919 law are
described in 7 Comp.  Gen. 374, 377–78 (1927); the statutory
evolution is detailed in B-202074,  July 21, 1983. The statute applies
to both civilian and military personnel of the various military
departments. B-151 156, December 30, 1963.

As with section 3527(a),  two threshold issues must be satisfied before
the relief mechanism comes into play. First, like section 3527(a),
section 3527(b) applies only to physical losses or deficiencies and not
to improper payments. 31 U.S.C.  $ 3527(b)(l)(B);  7 Comp.  Gen. 374
(1927); 2 Comp.  Gen. 277 (1922); B-202074,  Juiy 21, 1983. The
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statute was intended to authorize relief in appropriate cases for losses
“such as losses by fire, ship sinkings, thefts or physicaI  losses
resulting from enemy action or otherwise.” B-75978,  June 1, 1948.
Thus, a loss in shipment is cognizable under section 3527(b).
B-200437,  October 21, 1980. However, the making of a travel
advance to an employee who terminated his employment without
accounting for the advance is not a physical loss but rather “a
payment voluntarily made by the disbursing officer in the course of
his duties.” B-75978,  June 1, 1948.

Second–and here the two statutes differ-section 3527(b)  applies
only to disbursing officers and not to nondisbursing accountable
ofilcers.  B-194782,  August 13, 1979; B-194780,  August 8, 1979;
B-151 156, December 30, 1963; B-144467,  December 19, 1960
(“while all disbursing officers are accountable officers, all
accountable officers are not disbursing officers”). As each of the cited
cases points out, physical loss relief for nondisbursing accountable
officers of the military departments must be sought under 31 U.S.C.
s 3527(a).

Section 3527(b)  is also similar to section 3527(a)  in that, once it has
been determined that a loss is properly cognizable under the statute,
the applicable agency head must determine that (1) the disbursing
officer was carrying out official duties at the time of the loss or
deficiency (prior versions of the statute, and hence many GAO
decisions, use the military term “line of duty status”), and (2) the loss
occurred without fault or negligence on the part of the disbursing
oftlcer.  The first determination, 31 U.S.C, $ 3527(b)(l)(A),  does not
expressly include the “loss attributable to subordinate” clause found
in section 3527(a).  However, it is applied in the same manner. See
B-155149,  October 21, 1964; B-151 156, December 30, 1963. —

The administrative determinations are conclusive on GAO. al U.S.C.
s 3527(b)(2).  Thus, once the determinations are made, the granting
of relief is mandatory. Unlike section 3527(a),  if the situation is
properly cognizable under section 3527(b),  GAO has no discretion in
the matter. Agency determinations on the threshold issues–what is a
physical loss and who is a disbursing officer-are not conclusive.
B-151156,  December 30, 1963.

Section 3527(b) is not the “exclusive remedy” with respect to
physical losses of military disbursing officers. It exists side-by-side
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with section 3527(a).  Thus, for losses cognizable under 31 U.S.C.
$ 3527(b),  the disbursing officer (or the applicable Secretary) has an
option to proceed under either statute. B-151  156, December 30,
1963. Of course, for the most part there would be little to gain by
electing to proceed under section 3527(a)  if section 3527(b) is also
available.

2. Who Can Grant Relief?

a. 31 u.s.c.  # 3527(a) The statute confers the authority to grant relief on the Comptroller
General. At one time, every case, no matter how small the amount,
involved an exchange of correspondence–a letter from the agency to
GAO requesting relief, and a letter from GAO back to the agency
granting or denying it. By 1969, after 20 years of experience under
the statute, a set of standards had developed, and it became apparent
that there was no need for GAO to actually review every case. In that
year, GAO inaugurated the practice of setting a dollar amount, initially
$150, below which agencies could apply the standards and grant or
deny relief accordingly without the need to obtain formal concurrence
from GAO.

GAO has raised the amount several times over the years and has used
various formats to announce the increase. ” The current ceiling is
$3,000. B-243749,  October 22, 1991. The authorization applies to
physical losses or deficiencies and, with a few exceptions to be noted
later, not to improper payments. 61 Comp. Gen. 646 (1982); 59
Comp.  Gen. 113 (1979). As stated in 61 Comp. Gen. at 647:

“For the most part, the law governing the physicaf  10SS or deficiency of Government
funds is clear, and most cases center around the determination of whether there was
any contributing negligence on the part of the accountable officer. Our numerous
decisions in this area shoufd provide adequate guidance to agencies in resolving most
smaller losses. ”

The $3,000 limitation applies to “single incidents or the total of
similar incidents which occur about the same time and involve the

1 IThe  $150 ~uthor~ation  W~ eshbhsfled  by B-161457,  August 1, 1969 (cUcdW 1etter). It w~
raised to $500 in 1974. B-161457,  August 14, 1974 (circular letter); 54 Comp. Gem 112 (1974).
A 1983 revision to title 7 of GAO’s Policy and Procedures Manual for Guidance of Federat
Agencies {7 GAO-PPM $28.14, TS No. 7-40, July 14, 1983) raised it to $750. hother revision of
the Policy and Procedures Manual raised it to $1,000. 7GAO-PPM58.9.C  (T8 No. 7-42,
February 12, 1990).

Page 9-32 GAO/OGC-92-13  APPro@ationa  Law-vol.  11



Ch4pter  9
Li8bSlity and Itelief of Accountable Officera

same accountable officer.” GAO, Policy and Procedures Manual for
Guidance of FederalAgencies, title 7, $ 8.9.C (1990). Thus, two
losses arising from the same theft, one under the limit and one over,
should be combined for purposes of relief. B-189795,  September 23,
1977. In B-193380,  September 25, 1979, an imprest fund cashier
discovered a $300 shortage while reconciling her cash and
subvouchers.  A few days later, her supervisor, upon returning from
vacation, found an additional $500 missing. Since the losses occurred
under very similar circumstances, GAO agreed with the agency that
they should be treated together for purposes of seeking relief.
Another case, B-187139,  October 25, 1978, involved losses of $1,500,
$60, and $50. Since there was no indication that the losses were
related, the agency was advised to resolve the $60 and $50 losses
administratively. (The ceiling was $500 at the time of B-193380  and
B-187139.)

Thus, in cases of physical loss or deficiency, it is necessary to request
relief from GAO only if the amount involved is $3,000 or more. For
below-ceiling losses, GAO’S concurrence is, in effect, granted
categorically provided the matter is properly cognizable under the
statute, the agency makes the required determinations, and the
administrative resolution is accomplished in accordance with the
standards set forth in the GAO decisions. ~, B-206817,
February 10, 1983; B-204740,  November 25, 1981. Each agency
should maintain a central control record of its below-ceiling
resolutions, should document the basis for its decisions, and should
retain that documentation for subsequent internal or external audit or
review. 7 GAO-PPM  $ 8.9.C (1990). Also, agencies should ensure the
independence of the official or entity making the relief decisions.
B-243749,  October 22, 1991.

If an agency inadvertently submits a relief request to GAO for a
below-ceiling loss, GAO’S policy is simply to return the case with a
brief explanation. ~, B-214086,  February 2, 1984. GAO will also
provide any further guidance that may appear helpful.

As a practical matter, GAO’S authorization for below-ceiling
administrative resolution is relevant only where the agency believes
relief should be granted. In these cases, the need for an exchange of
correspondence is eliminated, and the relief process is quicker, more
streamlined, and less costly. If the agency believes relief should not be
granted, its refusal to support relief effectively ends the matter
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b. 31 U.S.C. $ 3527(b)

c. Role of Administrative
Deterrrdnations

regardless of the amount. GAO will not review an agency’s refusal to
grant relief in a below-ceiling case. 59 Comp. Gen. 113,114 (1979).

Like 31 U.S.C.  $ 3527(a),  section 3527(b) also specifies the
Comptroller General as the relieving authority. However, by virtue of
the mandatory nature of section 3527(b),  the monetary ceiling
concept used in civilian relief cases has much less relevance to
military disbursing offker  losses.

By circular letter B-198451,  February 5, 1981, GAO notified the
military departments of a change in procedures under 31 U.S.C.
$ 3527(b).  Since GAO has no discretion with respect to the agency
determinations and relief is mandatory as long as the determinations
are made, there is no need for GAO to review any of those
determinations on a case-by-case basis. Thus, there is no need for the
agency to submit a formal request for relief regardless of the amount
involved. As long as the case is properly cognizable under 31 U.S.C.
$ 3527(b)  (i.e., it involves a disbursing oftlcer and a physical loss or
deficiency), it is sufficient for purposes of compliance with the statute
for the agency to make the required determinations and to retain the
documentation on file for audit purposes. Of course, should there be a
question as to whether a particular case is properly cognizable under
the statute, GAO is available to provide guidance.

Both of the relief statutes described above require two essentially
identical administrative determinations as prerequisites to granting
relief. It is the making of those determinations that triggers the ability
to grant relief. If the agency cannot in good faith make those
determinations, the legal authority to grant administrative relief
simply does not exist, regardless of the amount involved and
regardless of who is actually granting relief in any given case. GAO will
not review an agency’s refusal to make the determinations under
either statute, and has no authority to “direct” an agency to make
them. In this sense, an agency’s refusal to make the required
determinations is final. The best discussion of this point is found in 59
Comp.  Gen. 113 (1979) (case arose under section 3527(a)  but point
applies equally to both statutes).

While GAO’S role under section 3527(a)  is somewhat greater than
under section 3527(b),  that role is still limited to concurring with
determinations made by the agency. GAO cannot make those
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determinations for the agency. If they are absent, whatever the
reason, relief cannot be granted regardless of the apparent merits of
the case. There are numerous decisions to this effect. A few of them
are B-217209,  December 11, 1984; B-204464,  January 19, 1982; and
B-197616,  March 24, 1980. The determinations are as much required
in below-ceiling cases as they are in cases submitted to GAO. 59 Comp.
Gen. 113 (1979).

On occasion GAO has been willing to infer a determination that the loss
occurred while the accountable officer was carrying out official duties
where that determination was not expressly stated but the facts make
it clear and there is no question that relief will be granted. ~,
B-244723,  October 29, 1991; B-235180,  May 11, 1989; B-199020,
August 18, 1980; B-195435,  September 12, 1979. However, the
determination of no contributing fault or negligence will not be
inferred but must be expressly stated. It is not suftlcient to state that
the investigative report did not produce affirmative evidence of fault
or negligence. B-167126,  August 9, 1976. Nor is it sufficient to state
that there is “no evidence of willful misconduct.” B-217724,
March 25, 1985.

As a practical matter, it will simplify the relief process if the agency’s
request explicitly states all required determinations. It is best simply
to follow the wording of the statute.

Agency determinations required by a relief statute must be made by an
agency official authorized to do so. ~, B-184028,  October 24,
1975. Section 3527(a)  requires determinations by the “head of the
agency.” Section 3527(b) specifies the “appropriate Secretary.” Of
course in most cases the authority under either statute will be
delegated. It has been held that, absent a clear expression of
legislative intent to the contrary, the authority to make determinations
under these statutes may be delegated only to officials authorized by
law to act in place of the agency head, or to an Assistant Secretary. 29
Comp.  Gen. 151 (1949). Many agency heads have separate statutory
authority to delegate and redelegate, and this of course will be
sufficient. See, e.g., 22 U.S.C.  52658  (Secretary of State). As far as
GAO is concerne~the  form of the delegation is immaterial although it
should, of course, be in writing. Documentation of delegations need
not be furnished to GAO, nor need it be specified in relief requests, but
should be available if requested. 7 GAO-PPM  $ 8.9.B (1990).
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If, under agency procedures, the determinations are made in the fwst
instance by someone other than the designated of?lcial  (e.g., aboard
of inquiry), the relief request must explicitly state the designated
official’s concurrence. B-207062,  July 20, 1982.

3. Standards for Granting
Relief

a. Standard of Negligence Again, it is important to distinguish between liability and relief. The
presence or absence of negligence has nothing to do with an
accountable officer’s basic liability. The law is not that an accountable
officer is Iiable for negligent losses. The officer is strictly liable for all
losses, but may be relieved if found to be free from fault or
negligence. It has frequently been stated that an accountable oftlcer
must exercise “the highest degree of care in the performance of his
duty.” ~, 48 Comp.  Gen. 566, 567–68 (1969); B-186922,
August 26, 1976; B-182386,  April 24, 1975. Statements of this type,
however, have little practical use in applying the relief statutes.

In evaluating the facts to determine whether or not an accountable
officer was negligent, GAO applies the standard of “reasonable care.”
54 Comp. Gen. 112 (1974); B-196790,  February 7, 1980. This is the
standard of simple or ordinary negligence, not gross negligence. 54
Comp.  Gen. at 115; B-158699,  September 6, 1968. The standard has
been stated as what the reasonably prudent and careful person would
have done to take care of his or her own property of like description
under like circumstances. B-209569,  April 13, 1983; B-193673,
May 25, 1979; Malone v. United States, 5 Ct. Cl. 486,489 (1869).
This is an objective standard, that is, it does not vary with such factors
as the age and experience of the particular accountable officer.

The doctrine of comparative negligence (allocating the loss based on
the degree of fault) does not apply under the relief statutes.
B-211962,  July 20, 1983; B-190506,  November 28,1977.

b. Presumption of The mere fact that a loss or deficiency has occurred gives rise to a
Negligence/Burden of Proof presumption of negligence on the part of the accountable oftlcer.  The

presumption may be rebutted by evidence to the contr~,  but it is the
accountable officer’s burden to produce the evidence. The
government does not have to produce evidence to establish that the
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accountable offker  was at fault in order to hold the oftlcer liable.
Rather, to be entitled to relief, the accountable officer must produce
evidence to show that there was no contributing fault or negligence on
his or her part, i.e., that he or she exercised the requisite degree of
care.

This rule originated in decisions of the Court of Claims under 28 U.S.C.
$2512, before any of the administrative relief statutes existed, and
has been consistently followed. An early and often quoted statement is
the following from Boggs v. United States, 44 Ct. Cl. 367,384 (1909):

“[T]here is at the outset a presumption of liability, and the burden of proof must rest
upon the oftlcer who has sustained the loss.”

A later case quoting and applying Boggs is O’Neal v. United States, 60
Ct. Cl. 413 (1925). More recently, the court said:

“[T]he  Government does not have the burden of proving fault  or neghgence  on the
part of plaintiff; plaintiff has the sole burden of proving that he was without fault or
negligence in order to qualify for [relief].”

Serrano v. United States, 612 F.2d 525, 532–33 (Ct. Cl. 1979).

GAO follows the same rule, stating it in literally dozens of relief cases.
~, 67 Comp. Gen. 6 (1987); 65 Comp.  Gen. 876 (1986); 54 Comp.
Gen. 112 (1974); 48 Comp.  Gen. 566 (1969).lZ

The amount and types of evidence that will suffice to rebut the
presumption vary with the facts and circumstances of the particular
case. However, there must be affirmative evidence. It is not enough to
rely on the absence of implicating evidence, nor is the mere
administrative determination that there was no fault or negligence,
unsupported by evidence, stilcient to rebut the presumption. ~,
70 Comp. Gen. 12, 14 (1990); B-204647,  February 8, 1982;
B-167126,  August 9, 1976.

lzMaay decisions prior to 1970, such as 48 Comp. Gen. 566, deal with postal employees. Since
enactment of the Postal Reorgsnizstion Act of 1970, responsibility for the refief of postal
employees is with the United States Postal Service. 39 US,C.  $ 2601; 50 Comp. Gen. 731
(1971); B-164786,  October 8,1970. While the Comptroffer  General no longer relieves postal
employees, the principles enunciated in the earlier decisions are nonetheless applicable to other
accountable officers.
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If the record clearly establishes that the loss resulted from burglary or
robbery, the presumption is easily rebutted. But the evidence does not
have to explain the loss with absolute certain~.  If the evidence is not
ail that clear, the accountable officer may still be able to rebut the
presumption by presenting evidence tending to corroborate the
likelihood of theft or showing that some factor beyond his control was
the proximate cause of the loss. If such evidence exists, and if the
record shows that the accountable oftlcer complied fully with all
applicable regulations and procedures, the agency’s determination of
no fault or negligence will usually be accepted and relief granted.

GAO will consider the results of a polygraph (lie detector) test as an
additional factor in the equation, but does not regard those resub,
standing alone, as dispositive.  This applies whether the results are
favorable (B-206745,  August 9, 1982; B-204647,  February 8, 1982;
B-142326,  March 31, 1960; B-182829  -O. M., February 3, 1975) or
unfavorable (B-209569,  April 13, 1983; see also B-192567,  August 4,
1983, aff’d upon reconsideration, B-192567,  June 21, 1988).

Another situation in which the presumption is easily rebutted is where
the accountable officer does not have control of the funds at the time
of the loss. An example is losses occurring while the accountable
ofilcer  is on leave or duty absence. As a practical matter, relief will be
granted unless there is evidence of actual contributing negligence on
the part of the accountable ofllcer.  B-196960,  November 18, 1980;
B-184028,  March 2, 1976; B-175756-0. M., June 14, 1972. Of course,
where contributing negligence exists, relief will be denied and the role
of the presumption never comes into play. B-182480,  Februay 3,
1975.

The presumption of negligence is occasionally criticized as unduly
harsh. However, it is necessary both in order to preseme  the concept
of accountability and to protect the government against dishonesty as
well as negligence. See B-167126,  August 28, 1978; B-191440,
May 25, 1979. As stated in one decision, the presumption of
negligence—

“is a reasonable and legal basis for the denial of relief where the accountable officers
have control of the funda  and the means available for their safekeeping but the
shortage nevertheless occurs without evidence of forcible entry or other conclusive
explanation which would exclude negligence as the proximate cause of the loss.”
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c. Actual Negligence

B-166519,  October 6, 1969. Indeed, if liability is strict and automatic,
a legal presumption against the accountable officer is virtually
necessary as a starting point.

If the facts indicate negligence on the part of the accountable officer,
and if it appears that the negligence was the proximate cause of the
loss, then relief must be denied.

One group of cases involves failure to lock a safe. It is negligence for
an accountable oftlcer to place money in a safe in an area which is
accessible to others, and then leave the safe unlocked for a period of
time when he or she is not physically present. ~, B-190506,
November 28, 1977; B-139886,  July 2, 1959. It is also negligence to
leave a safe unattended in a “day lock” position. B-199790,
August 26, 1980; B-188733,  March 29,1979, affd, B-188733,
January 17, 1980; B-187708,  April 6, 1977. Compare B-180863,  April
24, 1975, in which an accountable officer who had left a safe on ‘day
lock” was relieved in view of her lack of knowledge or instruction
regarding the day lock mechanism. Thus, an accountable officer who
leaves a safe unlocked (either by leaving the door open or closing the
door but not rotating the combination dial), and then leaves the office
for lunch or for the night will be denied relief. B204173,  January 11,
1982, aff’d, B-204173,  November 9, 1982; B-183559,  August 28,
1975;  B-180957,  Apd 24, 1975; B-142597,  Apti 29, 1960;
B-181648  -O.M., August 21, 1974.

Merely being physically present may not be enough. A degree of
attentiveness, dictated by the circumstances and common sense, is
also required. In B-17371 O-O. M., December 7, 1971, relief was denied
where the cashier did not lock the safe while a stranger, posing as a
building maintenance man, entered the cashier’s cage ostensibly to
repair the air conditioning system and erected a temporary barrier
between the cashier and the safe.

Another group involves the failure to use available security facilities.
As we will see in our discussion of agency security, a good
rule-of-thumb for the accountable officer is: You do the best you can
with what is available to you. Failure to do so, without compeilirtg
justification, does not meet the standard of reasonable care. 8ome
examples in which relief was denied are:
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● Funds disappeared from bar-locking fde cabinet. Combination safe
was available but not used. B-192567,  June 21, 1988.

● Cashier left funds overnight in locked  desk drawer instead of safe
provided for that purpose. B-177730-O.M.,  February 9, 1973.

● Cashier left funds in unlocked drawer while at lunch instead of locked
drawer provided for that purpose. B-161229-O.  M., April 20, 1967.

● Accountable officer left unlocked cash box in safe to which several
other persons had access. B-172614-O.  M., May 4, 1971;
B-167596-O.  M., August 21, 1969.

Inattentiveness or simple carelessness which facilitates a loss may
constitute negligence and thus preclude relief. 64 Comp. Gen. 140
(1984) (shoulder bag with money left unattended on airport counter
for several minutes); B-233937,  May 8, 1989 (bag With money set on
ledge in crowded restaurant); B-208888,  September 28, 1984
(evidence suggested that funds were placed on desk and inadvertently
knocked into trash can); B-127204,  April 13, 1956 (pay envelopes left
on top of desk in cashier’s cage 19 inches from window opening on
hallway to which many persons had access).

The best way to know how much cash you have is to count it. Failure
to do so where reasonable prudence would dictate otherwise is
negligence. B-247581,  June 4, 1992 (alternate cashier failed to count
cash upon receipt from principal or upon return to principal);
B-206820,  September 9, 1982 (accountable officer handed money
over to another employee without counting it or obtaining receipt);
B-193380,  September 25, 1979 (cashier cashed checks at bank and
failed to count the cash received).

A deficiency in an accountable officer’s account caused by the
acceptance of a counterfeit note constitutes a physical loss for
purposes of 31 U.S.C. $ 3527(a).  B-140836,  October 3, 1960;
B-108452,  May 15, 1952; B-1013OI,  July 19, 1951. Whether
accepting counterfeit money is negligence depends on the facts of the
particular case, primarily whether the counterfeit was readily
detectable. B-239724,  October 11, 1990; B-191891,  June 16, 1980;
B-163627-O.  M., March 11, 1968. (Relief was granted in these three
cases.) If the quality of the counterfeit is such that a prudent person in
the same situation would question the authenticity of the bill, relief
should not be granted. B-155287,  September 5, 1967. Also, failure to
check a bill against a posted list of serial numbers will generally be
viewed as negligence. B-155287,  September 5, 1967; B166514-O.M.,
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July 23, 1969. Finally, failure without compelling justification to use
an available counterfeit detection machine is negligence. B-243685,
July 1, 1991.

Other examples of conduct which does or does not constitute
negligence are scattered throughout this chapter, e.g., the sections on
compliance with regulations and agency security. In all cases,
including those which cannot be neatly categorized, the approach is to
apply the standard of reasonable care to the conduct of the
accountable ofilcer in light of all surrounding facts and
circumstances. For example, in B-196790,  February 7, 1980, a
patient at a Veterans Affairs hospital, patient “X”, had obtained a
cashier’s check from a bank on May 9, 1978. On September 12, 1978,
another patient, patient “Y”, presented the check at the hospital for
deposit to patient X’s personal funds account. On the following day,
patient X withdrew the money and left. The bank refused to honor the
check because, unknown to hospital personnel, patient X had gone to
the bank on May 17, stated that he had never received the check, and
the bank had refunded its face value. As noted in the decision, patient
X had “cleverly managed to double his bank account by collecting the
same funds twice.” The issue was whether it was negligence for the
hospital cashier to accept the check dated four months earlier or to
permit patient X to withdraw the funds the day after the check was
deposited. GAO considered the nature of a cashier’s check, noted the
absence of applicable regulations, applied the reasonable care
standard, and granted relief, but recommended that the agency
pursue further collection efforts against the bank.

d. Proximate Cause An accountable officer maybe found negligent and nevertheless
relieved from liability if it can be shown that the negligence was not
the “proximate cause” of the loss or shortage. A precise deftition  of
the term “proximate cause” does not exist. ls The concept means that,
first, there must be a cause-and-effect relationship between the
negligence and the loss. In other words, the negligence must have
contributed to the loss. However, as one authority notes, the cause of
an event can be argued in a philosophical sense to “go back to the

l~”~ere  iS ~r~p5 no~g iII the enwe field of law which has called forth more dkWeemenG
or upon which the opinions are in such a welter of confusion.” Prosaer and KeeWm, The Law of
T=, $41 (5th ed. 1984).
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dawn of human events” and its consequences can “go forward to
eternity.”14  Obviously a line must be drawn someplace. Thus, the
concept also means that the cause-and-effect relationship must be
reasonably foreseeable; that is, a reasonably prudent person should
have anticipated that a given consequence could reasonably follow
from a given act.

Before proceeding, we must refer again to the accountable oflicer’s
burden of proof. The Court of Claims  said, in Serrano v. United
States, 612 F.2d 525, 531–32 (Ct. Cl. 1979):

“It is argued that the. . . fault or negligence involved must be the proximate cause of
the loss. Thus the Secret.my.  . . could not deny relief urdess  the loss was proximately
attributable to plaintiff. This argument has no merit. If such an argument were to be
accepted by this court, it would shift the burden of proof. . . to the Government. . . .

“Shitting  of the burden of proof, and forcing the Government to prove that plainti.tTs
conduct was a proximate cause of the loss, would be intolerable. This shift would
negate the special responsibility that disbursing officers have in handling public
funds.” (Emphasis in original.)

Thus, the government does not have to prove causation anymore than
it has to prove negligence. Rather, the accountable ofilcer who has
been negligent must, in order to be eligible for relief, show that some
other factor or combination of factors was the proximate cause of the
loss, or at least that the totality of evidence makes it impossible to fm
responsibility.

In analyzing proximate cause, it may be helpful to ask certain
questions. First, if the accountable officer had not been negligent,
would the loss have occurred anyway? If the answer to this question is
yes, the negligence is not the proximate cause of the loss and relief
will probably be granted. However, it may not be possible to answer
this question with any degree of certainty. If not, the next question to
ask is whether the negligence was a “substantial factor” in bringing
about the loss. If this question is answered yes, relief will probably be
denied. A couple of simple examples will illustrate:

(a) An accountable ot%cer leaves cash visible and unguarded on a
desk top while at lunch, during which time the money disappears.

14id.

Page 9-42 GAO/OGC-92-13  APP1’oPtitiOllS hlW-VOl.  ~

,,8.. .$.jg:



-r 9
LIabUttyand  lleliefof  Accoun@bk  OQker8

There can be no question that the negligence was the proximate cause
of the loss.

(b) As noted previously, failure to count cash received at a bank
window is negligence. Suppose, however, that the accountable officer
is attacked and robbed by armed marauders while returnin gto the
office. The failure to count the cash, even though negligent, would not
be the proximate cause of the loss since presumably the robbers
would have taken the entire amount anyway.

A good illustration is B-201173,  August 18, 1981. Twelve armed men
in two Volkswagen minibuses broke into the West African
Consolidated Services Center at the American Embassy in Lagos,
Nigeria. They forcibly entered the cashier’s office and proceeded to
carry the safe down the stairs. The burglars dropped the safe while
carrying it, the safe opened upon being dropped, and the burglars
took the money and fled. The reason the safe opened when dropped
was that the cashier had not locked it, clearly an act of negligence.
However, even if the safe had been locked, the burglars would
presumably have continued to carry it away, loaded it onto their
minibus, and forcibly opened it somewhere else. Thus, the cashier’s
failure to Iock the safe, while negligent, was not the proximate cause
of the loss.

Proximate cause considerations are often relevant in cases involving
weaknesses in agency security, and the topic is explored further under
the Agency Security heading.

The following are a few additional examples of cases in which relief
was granted even though the accountable officer was or may have
been negligent, because the negligence was found not to be the
proximate cause of the loss or deficiency.

● Accountable officer left safe combination in unlocked desk drawer.
Burglars found combination and looted safe. Had this been the entire
story, relief could not be granted. However, burglars also pried open
locked desk drawers throughout the ofilce. Thus, locking the desk
drawer would most likely not have prevented the theft. B-229587,
Januaqy  6, 1988.

● Accountable officer in Afghanistan negligently turned over custody of
funds to unauthorized person. Money was taken by rioters in severe
civil disturbance. Relief was granted because negligence was not the

Page 9-43 GAOKJGC-92-18 Approprktiom  Law-vol. II



Chapter 9
Liability and Relief of Accountable Offkera

●

●

●

e. Unexplained Loss or
Shortage

proximate cause of the loss. (Whether the person holding the funds
was or was not an authorized custodian was not a matter of particular
concern to the rioters.) B-144148-0. M., November 1, 1960.
Cashier discovered loss upon return from two-week absence. It could
not be veriiled  whether she had locked the safe when she left.
However, time of loss could not be pinpointed, other persons worked
out of the same safe, and it would have been opened daily for normal
business during her absence. Thus, even if she had failed to lock the
safe (negligence), proximate cause chain was much too conjectural.
B-191942,  September 12, 1979.

Even if there is a clearly identified intervening cause, relief may still
be denied depending on the extent to which the accountable officer’s
negligence facilitated the intervening cause or contributed to the loss.
In such a case, the negligence will be viewed as the proximate cause
notwithstanding the intervening cause. The following cases will
illustrate.

Accountable officer failed to make daily deposits of collections as
required by regulations. Funds were stolen from locked safe in
burglary. Relief was denied because officer’s negligence was
proximate cause of loss in that funds would not have been in the safe
to be stolen if they had been properly deposited. B-71445,  June 20,
1949. See also B-203726,  July 10, 1981; B-164449,  December 8,
1969; B-168672  -0. M., June 22, 1970.
Accountable ofllcer  negligently left safe on “day lock” position (door
closed, dial or handie  partially turned but not rotated, so that partial
turning in one direction, without knowledge of combination, will
permit door to open). Thief broke into premises, opened safe without
using force, and stole funds. Relief was denied because negligence
facilitated theft by making it possible for thief to open safe without
force or knowledge of combination. B-188733,  March 29, 1979, aff’d,
B-188733,  January 17, 1980.

The cases cited under the Actual Negligence heading all contained
clear evidence of negligence on the part of the accountable officer.
Absent a proximate cause issue, these cases are relatively easy to
resolve. Such evidence, however, is not necessary in order to deny
relief in the situation we refer to as the “unexplained loss or
shortage.” In the typical case, a safe is opened at the beginning of a
business day and money is found missing, or an internal audit reveals
a shortage in an account. There is no evidence of negligence or
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misconduct on the part of the accountable officer; there is no
evidence of burglmy or any other reason for the disappearance. All
that is known with any certainty is that the money is gone. In other
words, the loss or shortage is totally unexplained. In many cases, a
formal investigation confm this conclusion.

The presumption of negligence has perhaps its clearest impact in the
unexplained loss situation. If the burden of proof is on the
accountable officer to establish eligibility for relief, the denial of relief
follows necessarily. Since there is no evidence to rebut the
presumption, there is no basis on which to grant relief. The
presumption and its application to unexplained losses were discussed
in 48 Comp. Gen. 566, 567-68 (1969) as follows:

“While there is no positive or afihmative evidence of negligence on the part of [the
accountable ofllcer] in connection with this 10SS,  we have repeatedly held that
positive or affiiative evidence of negligence is not necessary, and that the mere fact
that an unexplained shortage occurred ia, in and of itself, stilcient  to raise an
inference or presumption of negligence. A Government off]cial charged with the
custody and handling of public moneys. . . is expected to exercise the highest degree
of care in the performance of his duty and, when funds. . . disappear without
explanation or evident reason, the presumption naturally arises that the responsible
official was derelict in some way..hforeover, granting relief to Government officials
for unexplained losses  or shortagea  of this nature might tend to make such offlciala
lax in the performance of their duties.”15

The rationale is fairly simple. Money does not just getup and walk
away. If it is missing, there is an excellent chance that someone took
it. If the accountable officer exercised the requisite degree of care and
properly safeguarded the funds, it is unlikely that anyone else could
have taken the money without leaving some evidence of forced entw.
Therefore, where there is no evidence to explain a loss, the leading
probabilities are that the accountable officer either took the money or
was negligent in some way that facilitated theft by someone else. Be
that as it may, denial of relief in an unexplained loss case is not
inte,nded to imply dishonesty by the particular accountable officer; it
means merely that there was insufficient evidence to rebut the
applicable legal presumption. See B-122688,  September 25, 1956.

Despite the strictness of the rule, there are many unexplained ioss
cases in which the presumption can be rebutted and relief granted. By

15A fm ad~tio~ e~ples are 70 Comp. Gen. 389 (1991); B-213427,  Ikcernber 13* 1983,
atTd upon reconsideration, B-213427,  March 14, 1984; B-159987, 8eptember 21, 1966.
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deftition,  the evidence will not be sufficient to “explain” the loss,
otherwise there wouldn’t bean unexplained loss to begin with. There
is no simple formula to apply  in determining the kinds or amount of
evidence that will rebut the presumption. It is necessaxy  to evaluate
the totality of available evidence, including statements by the
accountable officer and other agency personnel, investigation reports,
and any relevant circumstantial evidence.

In some cases, for example, it may be possible to reasonably conclude
that arty negligence that may have occurred was not the proximate
cause of the loss. These cases tend to involve security weaknesses and
are discussed under the Agency Security heading. The evidence, in
conjunction with the lack of any evidence to the contrary and the
agency’s “no fault or negligence” determination, supports the
granting of relief.

Since the burden of proof rests with the accountable officer, the
accountable ofllcer’s  own statements take on a particular relevance in
establishing due care, and relief should never be denied without
obtaining and carefully analyzing them, Naturally, the more speciilc
and detailed the statement is, and the more closely tied to the time of
the loss, the more helpful it will be. While the accountable officer’s
statement is obviously self-serving and may not be enough if there are
no other supporting factors, it has been enough to tip the balance in
favor of granting relief when combined with other evidence, however
sIight or circumstantial, which by itself would not have been
suffkient.]6

f. Compliance With
Regulations

If a particular activity of an accountable officer is governed by a
regdation,  failure to follow that regulation will be considered
negligence. If that failure is the proximate cause of a loss or
deficiency, relief must be denied. 70 Comp.  Gen. 12 (1990); 54
Comp.  Gen. 112, 116 (1974). The relationship of this rule to the
standard of reasonable care discussed earlier is the premise that the
prudent person exercising the requisite degree of care will become
familiar with, and will follow, applicable regulations. Indeed, it has

‘6~, B-242830,  September 24, 1991 (cashier’s statement supported by another employee;
safe had been opened for ordy one transaction in early afternoon); B-214080,  March 25, 1986
(cashier made sworn and unrefuted statement to local police and Secret Service); B-21 OO17,
June 8, 1983 (cashier’s statement corroborated by witness); 5188733, March 29,1979
(forcible entry to o~ce but not to safe itself; cashier’6 statement that he locked safe on day of
robbery accepted).
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been stated that accountable officers have a duty to famihrize
themselves with pertinent Treasury Department and agency rules and
regulations. B-229207,  July 11, 1988; B-193380,  September 25,
1979.

Treasury Department regulations on disbursing, applicable to aI.I
agencies for which Treasury disburses under 31 U.S.C.  $3321, are
found in the Treasury Financial Manual. Treasury regulations
governing cashiers are found in I TFM Part 4, Chapter 3000, and in the
Treasury Department’s TFM supplement entitled Manual of
Procedures and Instructions for Cashiers. The TYeasury  manuals
establish general requirements for sound cash control, and failure to
comply may result in the denial of relief. ~, 70 Comp.  Gen. 12
(1990) (cashier, contrary to Cashiers’ Manual, kept copy of safe
combination taped to underside of desk pull-out panel).

The same principle applies with respect to violations of individual
agency regulations and written instructions. ~, B-193380,
September 25, 1979 (cashier Violated agency regulations by placing
the key to a locked cash box in an unlocked cash box and then leaving
both in a locked safe to which more than one person had the
combination). The decision further pointed out that oral instructions
to the cashier to leave the cash box unlocked could not be considered
to supersede published agency regulations. However, if agency
regulations are demonstrably ambiguous, relief may be granted.
B-169848-O.  M., December 8, 1971.

Negligence will not be imputed to an accountable oftlcer  who fails to
comply with regulations where full compliance is prevented by
circumstances beyond his or her control. This recognizes the fact that
compliance is sometimes up to the agency and beyond the control of
the individual. For example, violating a regulation which requires that
funds be kept in a safe is not negligence where the agency has failed
to provide the safe. B-78617,  June 24, 1949.

Also, as with other types of negligence, failure to follow regulations
will not prevent the granting of relief if the failure was not the
proximate cause of the loss or deficiency. B-229207,  July 11, 1988;
B-229587,  Januwy  6, 1988; B-185666,  Jtiy 27, 1976; Libbyv.
United States, 81 F. Supp. 722, 727 (Ct. Cl. 1948). In B-185666,  for
example, a cashier kept her cash box key and safe combination in a
sealed envelope in an unlocked desk drawer, in violation of the
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Treasury Cashiers’ Manual. Relief was nevertheless granted because
the seal on the envelope had not been broken and the negligence
could therefore not have contributed to the loss.

While failure to comply with regulations is generally considered
negligence, the converse is not always true. To be sure, the fact that
an accountable officer has complied with all applicable regulations
and instructions is highly significant in evaluating eligibility for relief.
It is not conclusive, however, because the accountable ofticer might
have been negligent in a matter not covered by the regulations. In a
1979 case, an accountable officer accepted a $10,000 personal check
at a Customs auction sale and turned over the property without
attempting to ver@  the existence or adequacy of the purchaser’s
account. The check bounced. It was not clear whether existing
regulations applied to that situation. Even without regulations,
however, accepting a personal check for a large amount without
attempting veriilcation was viewed as not meeting the standard of
reasonable care, and relief was denied. B-193673,  May 25, 1979,
modified on other grounds, B-201673  et al., September 23, 1982.

g. Losses in Shipment Government funds are occasionally lost or stolen in shipment. The
Postal Service or other carrier is the agent of the sender, and funds in
shipment remain in the “custody” of the accountable ofilcer who
shipped them until delivered, notwithstanding the fact that they are in
the physical possession of the carrier. B-185905-O.  M., April 23, 1976.
Thus, a loss in shipment is a physical loss for which an accountable
ofilcer is liable.

For the most part, relief for losses in shipment is the same as relief for
other losses, and the rules discussed in this chapter with respect to
negligence and proximate cause apply. For example, relief was denied
in one case because transmitting cash by ordinary first-class mail
rather than registered or certified mail was held not to meet the
reasonable care standard. B-164450-O.  M., September 5, 1968.

However, relief for losses in shipment differs from relief for other
losses in one important respect. A loss in shipment is not viewed as an
“unexplained loss” and there is no presumption of negligence.
B-164450-O.  M., September 5, 1968. The reason for this distinction is
that there is no basis to infer negligence when a loss occurs while
funds are totally beyond the control of the accountable officer. Thus,
where funds are lost in shipment, in the absence of positive evidence
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of fault or negligence, an accountable officer will be relieved if he or
she conformed fully with applicable regulations and procedures for
the handling and safeguarding of the funds and they were nevertheless
lost or stolen. B-142058,  March 18, 1960; B-126362,  February 21,
1956; B-119567,  January 10, 1955; B-95504,  June 16,1950.

The Government Losses in Shipment Act (GLISA),  40 U.S.C.
$$ 721–729, authorizes agencies to ffle claims with the Treasury
Department for funds or other valuables lost or destroyed in
shipment. The Treasury Department has a revolving fund for the
payment of these claims and hss issued regulations, found at 31 C.F.R.
Parts 361 and 362, to implement the statute. The Treasury
Department will generally disallow a claim unless there has been strict
compliance with the statute and regulations. See, ~, B-200437,
October 21, 1980. “

If a loss in shipment occurs, the agency should first consider fding a
claim under the Government Losses in Shipment Act, and should seek
relief only if this fails, DeniaI of a GLISA claim should prompt further
inquiry since it suggests the possibility that someone at the point of
shipment may have been negligent, but it will not automatically
preclude the granting of relief. For example, it is possible for a claim
to be denied for reasons that do not suggest negligence. In B-126362,
February 21, 1956, the accountable officer had reimbursed the
government from personal funds, and a claim under GLISA was
denied because there was no longer any loss. GAO nevertheless
granted relief and the accountable officer was reimbursed.

Disallowance of a GLISA claim for failure to strictly comply with the
regulations carries with it an even stronger suggestion of negligence,
but it is still appropriate to examine the facts and circumstances of
the particular case to evaluate the relationship of the noncompliance
to the loss. For example, GAO granted relief in B-191645,  October 5,
1979, despite the denial of a GLISA claim, because there was no
question that the funds  had arrived at their initial destination although
they never reached the intended recipient. Even if there had been
negligence at the point of shipment, it could not have been the
proximate cause of the loss. See also B-193830,  October 1, 1979, and
B-193830,  March 30, 1979 (both cases arising from the same loss).

h. Fire, Natural Disaster Earlier in this chapter, we noted the Supreme Court’s conclusion in
United States v. Thomas, 82 U.S. (15 Wall.) 337,352 (1872), that
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strict liability (and hence the need for relief) would not attach in two
situations: funds destroyed by an “overruling necessity” and funds
taken by a “public enemy,” provided there is no contributing fault or
negligence by the accountable ofllcer. The Court gave only one
example of an “overruling necessity”:

“Suppose an earthquake should swallow up the building and safe containing the
money, is there no condition implied in the law by which to exonerate the receiver
from responsibility?”

Id. at 348. We are aware of no subsequent judicial attempts to further
~efme  “overruling necessity,” although some administrative
formulations have used the term “acts of God.” ~, 48 Comp. Gen.
566,567 (1969). Thus, at the very least, assuming no contributing
fault or negligence, an accountable ofticer is not liable for funds lost
or destroyed in an earthquake, and hence there is no need to seek
relief. Contributing negligence might occur, for example, if an
accountable officer failed to periodically deposit collections and funds
were therefore on hand which should not have been. See B-71445,
June 20, 1949.

GAO granted relief in one case invohing  an earthquake, B-229 153,
October 29, 1987, in which most of the funds were recovered. While
arguably there was no need to seek relief in that case, it makes no
difference as a practical matter since relief would be granted as a
matter of routine unless there is contributing negligence, in which
event the accountable officer would be liable even under Thomas.

Whatever the scope of the “overruling necessity” exception, it is clear
that it does not extend to destruction by fwe, even though money
destroyed by fwe is no longer available to be used by anyone else and
can be replaced simply by printing new money. In Smythe v. United
States, 188 U.S. 156, 173–74 (1903), the Supreme Court declined to
apply Thomas and expressly rejected the argument that an ?
accountable officer’s liability for notes destroyed by fme should be
limited to the cost of printing new notes. See also 1 Comp, Dec. 191
(1895), in which the Comptroller of the Treasury similarly declined to
apply the Thomas exception to a loss by fire, Thus, a loss by fwe is a
physical loss for which the accountable officer is liable, but for which
relief will be granted under 31 U.S.C. 53527  if the statutory conditions
are met. Examples are B-212515,  December 21, 1983, and B-203726,
July 10, 1981.
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i. Loss by Theft If money is taken in a burglary, robbery, or other form of theft, the
accountable officer will be relieved of liability if the following
conditions are met:

1. There is sufficient evidence that a theft took place;]7

2. There is no evidence implicating, or indicating contributing
negligence by, the accountable officer; and

3. The agency has made the administrative determinations required by
the relief statute.

The fact patterns tend to fall into several well-defined categories.

(1) Burglary: forced entrj

Forced entry cases tend to be fairly straightforward. In the typical
case, a government office is broken into while the office is closed for
the night or over a weekend, and money is stolen. Evidence of the
forced entry is clear. As long as there is no evidence implicating the
accountable officer, no other contributing fault or negligence, and the
requisite administrative determinations are made, relief is granted. A
few examples follow:18

● Burglars broke into the weMing  shop at a government laboratow,
took a blowtorch and acetylene tanks to the administrative oftlce  and
used them to cut open the safe. B-242773,  February 20, 1991.

● Cashier’s office was robbed over a weekend. Office had been forcibly
entered, but there was no evidence of forced entry into the safe.
Federal Bureau of Investigation found no evidence of negligence or
breach of security by any government personnel associated with the
office. B-193174,  November 29, 1978.

● Persons unknown broke front door lock of Bureau of Irtdian Affaim
office in Alaska and removed safe on sled. Sled tracks led to an
abandoned building in which the safe was found with its door
removed. B-182590,  February 3, 1975.

IiThe mere designation of a 10SS as a “burglary” without Supporting evidence ~ not enoW@  @
remove it from the “unexplained loss” category. ~, B-210358,  July 21, 1983.

l~here me numerous forced entry cws in which GAO @*d reuef uders-
circumstances. A few additional examples are 5230607, June 20, 1988; B-205428,
December 31, 1981; 8-201651, Februaiy 9, 1981.
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● Unsecured bolt cutters found on premises used to remove safe
padlock. No contributing negligence because there was no separate
facility in which to secure the tools. B-202290,  June 5, 1981.

The same principles apply to theft from a hotel room. 69 Comp. Gen.
586 (1990); B-229847,  January 29, 1988.

(2) Armed robbery

In this situation, one or more individuals, armed or credibly
pretending to be armed, robs an accountable officer. Again, as long as
there is no evidence implicating the accountable officer and no
contributing negligence, relief is readily granted, The accountable
officer is not expected to risk his or her life by resisting. Some
illustrative cases follow:lg

● Gunman entered cashier’s office, knocked cashier unconscious, and
robbed safe. B-235458,  August 23, 1990.

● Man entered cashier’s office in a veterans hospital and handed cashier
a note demanding all of her $20 bills. Although he did not display a
weapon, he said he was armed. B-191579,  May 22, 1978. Avery
similar case is B-237420,  December 8, 1989 (man gave cashier note
indicating bomb threat; upon running off with the money, he left a
second note saying “no bomb”).

Depending on the circumstances, it is not necessa~  that the thief be,
or pretend to be, armed. An example is the common purse-snatching
incident. B-197021,  May 9, 1980; B-193866,  March 14, 1979.

(3) Riot, public disturbance

This category includes the popular pastime of ransacking American
embassies. The Supreme Court’s second exception in United States v.
Thomas (see Fire, Natural Disaster heading) to an accountable
oftlcer’s strict liability is funds taken by a “public enemy.” That case
concerned the Civil War. As with the “overruling necessity”
exception, we are aware of no further definition of “public enemy” in
this context, and the cases cited here have consistently been treated
as accountable officer losses. In any event, relief is routinely granted

l~~me  other e~ple9 me B-217773, Mmch 18, 1985; B-21 1945, JuO 18, 1983; B201 126,
hIWJY  27, 1981.

Page 9-52 GAO/OGC-92-13  Appropriations Law-vol.  II



Clupter  9
LhMMty-d  Relief of Aecount=ble  OMcera

●

●

●

unless there is contributing negligence. Thus, GAO granted relief in the
following cases:zo

Funds taken during attack on American Embassy in Tehran, Iran.
B-229753,  December 30, 1987; B-194666,  August 6, 1979 (separate
attacks, both occurring in 1979).
Armed soldiers forced entry into U.S. Information Agency compound
in Beirut, Lebanon, and looted safe. B-195435,  September 12, 1979.
Safes looted by Cuban detainees during prison riot. B-232252,
January 5, 1989; B-230796,  April 8, 1988.

(4) Evidence less than certain

In all of the cases cited above dealing with forced entry, armed
robbery, or rioting, the fact that a theft had taken place was beyond
question. However, there are many cases in which the evidence of
theft is not all that clear. The losses are unexplained in the sense that
what happened cannot be determined with any certainty. The problem
then becomes whether the indications of theft are sui%cient  to classify
the loss as a theft and to rebut the presumption of negligence.

These tend to be the most difficult cases to resolve. The diftlculty
stems from the fact, which we have noted previously, that the
accountable officer laws are designed to protect the government
against dishonesty as well as negligence. On the one hand, an
accountable officer who did all he or she could to safeguard the funds
should be relieved of liability. But on the other hand, the application
of the relief statutes should not provide a blueprint for (or absolution
from) dishonesty. Recognizing that complete certainty is impossible
in many if not most cases, the decisions try to achieve a balance
between these two considerations. Thus, GAO gives weight to the
administrative determinations and to statements of the individuals
concerned, but these factors cannot be conclusive and the decision
will be based on all of the evidence. Other relevant factors include
how and where the safe combination was stored, when it was last
changed, whether the combination dial was susceptible of observation
while the safe was being opened, access to the safe and to the facility
itself, and the safeguarding of keys to cash boxes.

20~er  ~xapk.~  we B.z4937Z,  Au@St  13, 1992 (Somalia); B-230606.2, *P~m~r 611988
(Iran); B-227422,  June 18, 1987 (Tripoli); B-207059,  July i, 1982 (Chad); B-190205,
November 14, 1977  (Zaire).
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For example, in B-198836,  June 26, 1980, funds were kept in the
bottom drawer of a four-drawer fde cabinet. Each drawer had a
separate key lock and the cabinet itself was secured by a steel bar and
padlock. Upon arriving at work one morning, the cashier found the
bottom drawer slightly out of alignment with several pry marks on its
edges. A police investigation was inconclusive. GAO viewed the
evidence as sufficient to support a conclusion of burglary and, since
the record contained no indication of negligence on the part of the
cashier, granted relief.

In another case, a safe was found unlocked with no signs of forcible
entry. However, there was evidence that a thief had entered the office
door by breaking a window. The accountable officer stated that he had
locked the safe before going home the previous evening, and there
was no evidence to contradict this or to indicate any other negligence.
GAO accepted the accountable officer’s uncontroverted  statement and
granted relief, B-188733,  March 29, 1979. See also B-21 OO17, June 8,
1983.

In B-170596-O,  M., November 16, 1970, the accountable officer stated
that she had found the padlock on and locked in reverse from the way
she always locked it. Her statement was corroborated by the agency
investigation. In addition, the lock did not conform to agency
specifications, but this was not the cashier’s responsibility. She had
used the facilities officially provided for her. Relief was granted.

Relief was also granted in B-170615-O.  M., November 23, 1971,
reversing upon reconsideration B-170615  -O. M., December 2, 1970.
In that case, there was some evidence that the office lock had been
pried open but there were no signs of forcible entry into the safe. This
suggested the possibility of negligence either in failing to lock the safe
or in not adequately safeguarding the combination. However, the
accountable oftlcer’s supervisor stated that he (the supervisor) had
locked the safe at the close of business on the preceding workday, and
two safe company representatives provided statements that the safe
was vulnerable and could have been opened by anyone with some
knowledge of safe combinations.

The occurrence of more than one loss under similar circumstances
within a relatively short time will tend to corroborate the likelihood of
theft. B-199021,  September 2, 1980; B-193416,  October 25, 1979. In
B-1 99021, two losses occurred in the same building within several
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weeks of each other. All agency security procedures had been
foilowed  and the record indicated that the cashier had exercised a
very high degree of care in safeguarding the funds. In B-193416,  the
fwst loss was totally unexplained and the entire cash box disappeared
a week later. The safe combination had been kept in a sealed envelope
in a “working safe” to which other employees had access. Although
the seal on the envelope was not broken, an investigation showed that,
while the combination could not be read by holding the envelope up to
normal light, it could be read by holding it up to stronger light. In
neither case was there any evidence of forcible entry or of negligence
on the part of the accountable officer. Balancing the various relevant
factors in each case, GAO granted relief.

The disappearance of an entire cash box will also be viewed as an
indication of theft. However, this factor standing alone will not be
conclusive since there is nothing to prevent a dishonest employee
from simply taking the whole box rather than a handful of money
from it. Signs of forced entry to the safe or fde cabinet will naturally
reinforce the theft conclusitm.  -, B-229136,  January 22, 1988;
B-186190,  May 11, 1976. Far more difiicult  are cases in which a cash
box disappears with no signs of forcible entry to the container in
which it was kept. Note the various additional factors viewed as
relevant in each of the following cases:

B-223602,  August 25, 1986. Police were able to open fde cabinet with
a different key, and other thefts had occurred around the same time.
Relief granted.
B-189658,  September 20, 1977. Safe was not rated for burglary
protection and could have been opened fairly easily by manipulating
the combination dial. Relief granted.
B-189896,  November 1, 1977. Supervisor’s secre~  maintained a
log of all safe and bar-lock combinations, a breach of security which
could have resulted in the compromise of the combination. Relief
granted.
B-173133-O.  M., December 10, 1973. Cashier locked safe and checked
it in the presence of a guard. Several other employees had access to
the safe combination. Relief granted. Multiple access also contributed
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to the granting of relief in B-217945,  July 23, 1985, and B-212605,
Apti 19, 1984.2’

● B-183284,  June 17, 1975. Safe was malfunctioning at time of loss.
Relief granted.

● B-211649,  August 2, 1983. Extensive security violations attributable
to agency. Relief granted. A similar case is B-197799,  June 18, 1980.

c B-185666,  July 27, 1976. Some evidence of forced entry to door of
cashier’s office but not to safe or safe drawer. Cash box later found in
men’s room. Negligence by cashier in improperly storing keys and
safe combination in unlocked desk drawer not proximate cause of loss
since seal on envelope was found intact. Relief granted.

“ B-191942,  September 12, 1979. Cash box disappeared during
two-week absence of cashier. Even sssumin g cashier negligently
failed to lock safe prior to her absence, there was no way to establish
this as the proximate cause of the loss since box had been kept in a
‘working safe” which would have been opened daily in her absence.
Relief granted.

c B-182480,  February 3, 1975. Cashier went on leave without properly
securing key to file cabinet or entrusting it to an alternate. Relief
denied.

“ B-184028,  March 2, 1976. Cashier had been experiencing diftlculty
trying to lock the safe and stated she might have left it unlocked
inadvertently. Relief denied,

To Summarize  the “cash box” cases, the disappearance of art entire
cash box suggests theft but is not conclusive. In such cases, even
though the cause of the loss cannot be definitely attributed, relief will
probably be granted if there is uncontroverted  evidence that the safe
was locked, no other evidence of contributing fault or negligence on
the part of the accountable officer, and especially if there are other
factors present tending to corroborate the likelihood of theft. In no
case has relief been granted based solely on the fact that a cash box
disappeared; without more, it is simply another type of unexplained
loss for which there is no basis for relief.

(5) Embezzlement

The term “embezzlement” means the fraudulent misappropriation of
property by someone to whom it has lawfully been entrusted. Black’s

21A key inqu~ in this type of c~e, and a crucial factor in deciding Whether to ~~t  or dew
relief, is the extent to which the accountable officer is responsible for the non-exclusive access
to the safe combination.
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j. Agency Security

Law Dictionary 522 (6th ed. 1990). Losses due to embezzlement or
fraudulent acts of subordinate finance personnel, acting alone or in
collusion with others, are treated as physical losses and relief wiIl be
granted if the statutory conditions are met. B-202074,  July 21, 1983,
at 6; B-21 1763, July 8, 1983; B-133862-O.  M., November 29, 1957;
B-101375 -O. M., April 16, 1951.

An illustrative group of cases involves the embezzlement of tax
collections, under various schemes, by employees of the Internal
Revenue Service. In each case the IRS pursued the perpetrators, and
most were prosecuted and convicted. The IRS recovered what it could
from the (now former) employees, and sought relief for the balance
for the pertinent supervisor in whose name the account was held. In
each case, GAO agreed with the “no fault or negligence” determination
and granted relief. B-2441 13, November 1, 1991; B-226214 et al.,
June 18, 1987; B-215501,  November 5, 1984; B-192567,November  3,
1978; B-191722,  August 7,. 1978; B-191781,  June 30, 1978.

The accountable officer in each of the IRS cases was a supervisor who
did not actually handle the funds. The approach to evaluating the
presence or absence of negligence when the accountable ofilcer is a
supervisor is to review the existence and adequacy of internal controls
and procedures and to ask whether the accountable officer provided
reasonable supervision. If internal controls and management
procedures are reasonable and were being followed, relief will be
granted. As noted in B-2262 14, the standard does not expect
perfection and recognizes that a clever criminal scheme can outwit the
most carefully established and supervised system.

Losses resulting from the fraudulent acts of other than subordinate
finance personnel (e.g., payments on fraudulent vouchers) are not
physical losses but must be treated as improper payments. 2 Comp.
Gen. 277 (1922); B-202074,  July 21, 1983; B-76903,  July 13, 1948;
B-133862  -O. M., November 29, 1957.

In evaluating virtually any physical loss case, physical security-the
existence, adequacy, and use of safekeeping facilities and
procedures–is a crucial consideration. The Treasury Department’s
Manual of Procedures and Instructions for Cashiers sets forth many of
the requirements. For example, the cashiers’ manual provides that
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safe combinations should be changed annually, whenever there is a
change of cashiers, or when the combination has been compromised,
and prescribes procedures for safeguarding the combination. It also
reflects what is perhaps the most fundamental principle of sound cash
control—that an employee with custody of public funds should have
exclusive control over those funds. In addition, agencies should have
their own specific regulations or instructions tailored to individual
circumstances.

The first step in analyzing the effect of a security violation or
deficiency is to determine whether the violation or deficiency is
attributable to the accountable officer or to the agency. Two
fundamental premises drive this analysis: (1) the accountable officer
is responsible for safeguarding the funds in his or her custody; and
(2) the agency is responsible for providing adequate means to do so.
Adequate means includes both physical facilities and administrative
procedures.

Basically, if the accountable officer fails to use the facilities and
procedures that have been provided, this failure will be viewed as
negligence and, unless some other factor appears to be the proximate
cause of the loss, will preclude the granting of relief. Several examples
have been previously cited under the Actual Negligence heading.

Another element of the accountable officer’s responsibility is the duty
to report security weaknesses to appropriate supervisory personnel.
~, 63 Comp. Gen. 489,492 (1984), rev’d on other grounds, 65
Comp. Gen. 876 (1986). If the agency fails to respond, a loss
attributable to the reported weakness is not the accountable officer’s
fault. ~, B-235147.2, August 14, 1991; B-208511,  May 9, 1983.

Ultimately, an accountable officer can do no more than use the best
that has been made available, and relief will not be denied for failure
to follow adequate security measures which are beyond the
accountable officer’s control. ~, B-226947,  July 27, 1987 (U.S.
Mint employees stole coins from temporarily leased facility which was
incapable of adequate security); B-207062,  May 12, 1983 (agent kept
collections in his possession because, upon returning to office at 4:30
p.m., he found all storage facilities locked and all senior officials had
left for the day); B-210245,  February 10, 1983 (lockable gun cabinet
was the most secure item available); B-186190,  May 11, 1976 (funds
kept in safe with padlock because combination safe, which had been
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ordered, had not yet arrived); B-7861 7, June 24, 1949 (agency failed
to provide safe). Of course, the accountable officer is expected to act
to correct weaknesses which are subject to his or her control.
B-127204,  April 13, 1956.

The principle that relief will be granted if the agency fails to provide
adequate security and that failure is viewed as the proximate cause of
the loss manifests itself in a variety of contexts. One group of cases
involves multiple violations. In B-182386,  April 24, 1975, imprest
funds were found missing when a safe was opened for audit. The
accountable officer was found to be negligent for faiiing to follow
approved procedures. However, the agency’s investigation disclosed a
number of security violations  attributable to the agency. Two cashiers
operated from the same cash box; transfers of custody were not
documented; the safe combination had not been changed despite
several changes of cashiers; at least five persons knew the safe
combination. The agency, in recommending relief, concluded that the
loss was caused by “pervasive laxity in the protection and
administration of the funds . . . on all levels.” GAO agreed, noting that
the lax security “precludes the definite placement of responsibility”
for the loss, and granted relief.

In several later unexplained loss cases (no sign of forcible entry, no
indication of fault or negligence on the part of the accountable
officer), GAO has regarded overall lax security on the part of the
agency, similar to that in B-182386,  as the proximate cause of the loss
and thus granted relief. B-243324,  April 17, 1991; B-229778,
September 2, 1988; B-226847,  June 25, 1987; B-217876,  April 29,
1986; B-21 1962, December 10, 1985; B-21 1649, August 2, 1983. All
of these cases involved numerous security violations beyond the
accountable officer’s control, and several adopt the “pervasive laxity”
characterization of B-182386.

However, in order for relief to be granted, security weaknesses
att~butable to the agency need not rise to the level of “pervasive
laxity” encountered in the cases cited in the preceding paragraph.
Thus, relief will usually be granted where several persons other than
the accountable oftlcer have access to the funds through knowledge
of the safe combination since “multiple access” makes it impossible
to attribute the loss to the accountable officer. B-235072,  July 5,
1989; B-228884,  October 13, 1987; B-214080,  March 25, 1986;
B-21 1233, June 28, 1983; B-209569,  April 13, 1983; B-196855,
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December 9, 1981; B-199034,  February 9, 1981. Additional cases are
cited in our earlier discussion of missing cash boxes.

If multiple access to a safe will support the granting of relief for
otherwise unexplained losses, it follows that multiple access to a cash
box or drawer will have the same effect. The Treasury cashiers’
manual provides that cashiers should never work out of the same cash
box or drawer. Violation of this requirement, where beyond the
control of the accountable officer, is a security breach which, in
appropriate cases, has supported the granting of relief. B-227714,
October 20, 1987; B-204647,  Febrwuy  8, 1982. If it is necessary for
more than one cashier to work out of the same safe, the safe should
preferably have separate built-in locking drawers rather than
removable cash boxes. B-191942,  September 12, 1979.

The following security deficiencies have aIso contributed to the
granting of relief:

● Safe malfunctioning, defective, or otherwise not secure. B-221447,
June 1, 1987; B-215477,  November 5, 1984; B-183284,  June 17,
1975.

● Cash box could be opened with other keys. B-203646,  November 30,
1981; B-197270,  March 7, 1980.

c Failure to change safe combination as required by Treasury
regulations, B-21 1233, June 28, 1983; B-196855,  December 8, 1981.
(Both cases also involve multiple access.)

● Safe combination and key to cash drawer were kept in an unlocked
desk drawer. B-177963-0. M., March 21, 1973. (The result would
most likely be different if the violation were the fauk of the
accountable officer or if the accountable officer passively acquiesced
in the breach. See B-185666,  July 27, 1976.)

● Crimping device used to seaI cash bags did not use sequentially
numbered seals and was accessible to several employees. B-246988,
February 27, 1992.

The preceding cases are mostly unexplained losses. It naturaIly
follows that security violations of the type noted will contribute to
rebutting the presumption of negligence in cases where there is clear
evidence of theft. In B-184493,  October 8, 1975, for example, there
was evidence of forced entry to the oftlce door but not to the safe. The
record showed that, despite the accountable officer’s best efforts, it
was impossible for him to shield the dial from observation while
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opening the safe. In view of the office layout, the position of the safe,
and the number of persons allowed access to the office, GAO granted
relief.zz  Other examples are B-180664-O.  M., April 23, 1974 (multiple
access to safe), and B-170251  -O. M., October 24, 1972 (insecure
safe).

If there is evidence of negligence on the part of the accountable
officer in cor@nction with security deficiencies attributable to the
agency, the accountable officer’s negligence must be bakmced  against
the agency’s negligence. Relief may be granted or denied based
largely on the proximate cause analysis. As with the unexplained loss
cases, relief has been granted in a number of cases where the agency’s
violations could be said to amount to “pervasive laxity.” B-235147.2,
August 14, 1991; B-197799,  June 19, 1980; B-182386,  April 24,
1975; B-169756  -O. M., July 8, 1970. Similarly, agency security
violations which do not amount to pervasive laxity may support the
granting of relief. Such violations must either be the proximate cause
of the loss or make it impossible to attribute the loss to the
accountable officer. In a 1971 case, for example, a cashier kept the
combinations to three safes on an adding machine tape in her wallet.
The agency failed to change the combinations after the wallet was
stolen. Also, safe company representatives stated that one safe was
vulnerable and could readily have been opened. The fact that only the
vulnerable safe had been robbed supported the conclusion that the
stolen combinations had not been used. B-1 70615-O.  M.,
November 23, 1971. Other cases in which agency security violations
were found to override negligence by the accountable officer are
B-232744,  December 9, 1988 (safe combination not changed despite
several requests by accountable officer following possible
compromise); B-205985,  July 12, 1982 (multiple access, safe
combination not changed as required); B-199128,  November 7, 1980
(multiple access); B-191440,  May 25, 1979 (two cashiers working out
of same drawer).

The result in these cases should not be taken too far. Poor agency
security does not guarantee relief; it is merely artother  factor to
consider in the proximate cause equation. Another relevant factor is
the nature and extent of the accountable officer’s efforts to improve
the situation.

zz~ explwation of N @ may or may not be sufficient, depending on the Particular fac@.
See B-170012,  August 11, 1970; B-127204,  April 13,1956.—
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Where security weaknesses exist, a supervisor will normally be in a
better position to take or initiate corrective action, and a supervisor
who is also an accountable offker maybe found negligent for failing
to do so. 63 Comp.  Gem 489 (1984), reversed upon reconsideration
(new evidence), 65 Comp. Gen. 876 (1986); 60 Comp.  Gen. 674,676
(1981). However, anew supervisor should not be held immediately
responsible for the situation he or she inherited. B-209715,  April 4,
1983 (supervisor relieved in pervasive laxi~  situation where loss
occurred only a week after he became accountable).

A close reading of the numerous security cases reveals the somewhat
anomalous resuk  that an accountable oftlcer who works in a sloppy
operation stands a much better chance of being relieved than one who
works in a well-managed office. True as this may be, it would be
wrong to hold accountable officers liable for conditions beyond their
control. Rather, the solution lies in the proper recognition and
implementation of the responsibility of each agency, mandated by the
Federal Managers’ Financial Integrity Act of 1982,31 U.S.C.
$ 3512(c)(1),  to safeguard its assets against loss and
misappropriation.

k. Extenuating Circumstances Since relief under 31 U.S.C. $$ 3527(a) and (b) is a creature of statute,
it must be granted or denied solely in accordance with the statutory
conditions. When Congress desires that “equitable” concerns be
taken into consideration, it expressly so states. Ex~pIes  are waiver
statutes such as 5 U.S.C. $5584  and 10 U.S.C.  $2774. In contrast, the
physical loss relief statutes do not authorize the granting of relief on
the basis of equitable considerations or extenuating or mitigating
circumstances.

Thus, where an accountable officer has been found negligent, the
following factors have been held not relevant, nor are they sufficient
to rebut the presumption of negligence:

● Hea~work load. 67 Comp.  Gen. 6 (1987); 48 Comp.  Gen. 566
(1969); B-241201,  August 23,1991.

● Good work record; long period of loyal and dependable service;
evidence of accountable officer’s good reputation and character.
B-204173,  November 9, 1982; B-170012,  August 11, 1970;
B-158699,  September 6, 1968.

s Inexperience; inadequate training or supervision. 70 Comp.  Gen. 389
(1991); B-189084,  January 3, 1979; B-191051,  July 31,1978.
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● Financial hardship ofhavingto  repay loss. B241478,  April 5, 1991;
B-216279.2, December 30, 1985.

● Acceptance of extra duties by the accountable oflicer;  shortage of
personnel. B-186127,  September 1, 1976.

D. Illegal or Improper
Payment

1. Disbursement and In order to understand the laws governing liability and relief for
Accountability improper payments, and how the application of those laws has

evolved over the last quarter of the 20th centwy,  it is helpful to start
by Summarizing,  from the accountability perspective, a few points
relating to how the federal government disburses its money.

a. Statutory Framework: For most of the 19th century and the early decades of the 20th
Disbursement Under
Executive Order 6166

century, federal disbursement was decentralized. Each agency had its
own disbursing office(s), and the function was performed by a small
army of disbursing officers and clerks (who were accountable
ofllcers) scattered among the various agencies and throughout the
country. In part, the reason for this was the primitive state of
communication and transportation then existing. One of the
weaknesses of this system was that, in many cases, vouchem  were
prepared, examined, and paid by the same person. 20 Comp. Dec.
859,869 (1914). This resulted in the growth of large disbursing
offices in several agencies, some of which exceeded in size that of the
Treawuy Department. Annual Report of the Comptroller General of
the United States for the Fiscal Year Ended June 30, 1939, at 98.

From the perspective of accountability for improper payments, the
modern legal structure of federal disbursing evolved in three mq’or
steps. First, Congress enacted legislation in 1912 (37 Stat. 375), the
remnants of which are found at 31 U.S.C.  $ 3521(a),  to prohibit
disbursing officers from preparing and auditing their own vouchers.
With this newly mandated separation of voucher preparation and
examination from actwd payment, payment was accomplished by
having some other administrative official “cert~”  the correctness of
the voucher to the disbursing ofilcer.  The 1912 legislation was thus
the genesis of what would later become a new class of accountable
officer-the certifying officer.

.?*; .
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Disbursing officers remained accountable for improper payments, the
standard now reflecting the more limited nature of the function. Since
the 1912 law was intended to prohibit the disbursing officer from
duplicating the detailed voucher examination already performed by
the “certifying officer,” disbursing officers were held liabIe only for
errors apparent on the face of the voucher, as well as, of course,
payments prohibited by law or for which no appropriation was
available. 20 Comp. Dec. 859 (1914). In a sense, the 1912 statute
operated in part as a relief statute, with credit being allowed or
disallowed in the disbursing officer’s account based on the application
of this standard. ~, 4 Comp.  Gen. 991 (1925); 3 Comp. Gen. 441
(1924).

The second major step in the evolution was section 4 of Executive
Order No. 6166, signed by President Roosevelt on June 10, 1933. The
first paragraph of section 4, codified at 31 U.S.C.  $ 3321(a),
consolidated the disbursing function in the Treasury Department,
eliminating the separate disbursing offices of the other executive
departments. The second paragraph, 31 U.S.C.  $ 3321(b),  authorizes
Treasury to delegate disbursing authority to other executive agencies
for purposes of efficiency and economy. The third paragraph gave
new emphasis to the certification function:

“The Division of Disbursement [Treasury Department] shall disburse moneys only
upon the certification of persons by law duly authorized to incur obligations upon
behalf of the United States. The function of accountability for improper certillcation
shall be transferred to such persons, and no disbursing officer shall be held
accountable therefor.”

The following year, Executive Order No. 6728, May 29, 1934,
exempted the military departments, except for salaries and expenses
in the District of Columbia, from the centralization. This exemption,
and an exemption for the United States Marshals Service which
originated in a 1940 reorganization plan, are codified at 31 U.S.C.
s 3321(c).  Executive Order 6166 provided the framework for the
disbursing system still in effect today. Apart from the specified
exemptions, the certi~ing  officer is now an employee of the spending
agency, and the disbursing officer is an employee of the Treasury
Department.

Disbursing officers continued to be liable for their own errors, as
under the 1912 legislation. ~, 13 Comp.  Gen. 469 (1934).
However, a major consequence of Executive Order 6166 was to make
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the certifying officer an accountable officer as well. The cert@ing
officer became liable for improper payments “caused solely by an
improper certification as to matters not within the knowledge of or
available to the disbursing officer.” 13 Comp. Gen. 326,329 (1934).
See also 15 Comp.  Gen. 986 (1936); 15 Comp.  Gen. 362 (1935).

Over the next few years, confusion and disagreement developed as to
the precise relationship of certifying officers and disbursing ofilcers
with respect to liability for improper payments. In the Annual Report
of the Comptroller General of the United States for the Fiscal Year
Ended June 30, 1940, at pages 63–66, GAO summ arized the problem
and recommended legislation to specfi the allocation of
responsibilities “to provide the ciosest possible relationship between
liability and fault” (~. at 64).

The third major evolutionary step was the enactment of Public Law
77-389,55 Stat. 875 (1941) to implement GAO’S recommendation.
Section 1,31 U.S.C. 3 3325(a),  reflects the substance of the third
paragraph of Executive Order 6166, $4, quoted above. It requires
that a disbursing officer disburse money only in accordance with a
voucher certitled by the head of the spending agency or an authorized
certifying officer who, except for some interagency transactions, will
also bean employee of the spending agency. As with the amended
Executive Order 6166 itself, section 3325(a)  does not apply to
disbursements of the military departments except for salaries and
expenses in the District of Columbia. 31 U.S.C. $ 3325(b).  The rest of
the statute, which we will discuss in detail later, delineates the
responsibilities of certifying and disbursing officers, and provides a
mechanism for the administrative relief of certifjdng  oftlcers.
(Comparable authority to relieve disbursing ofilcers from liability for
improper payments was not to come about until 1955.) Further detail
on the federal disbursement system maybe found in I Treasury
Financial Manual, Chapter 4, and GAO’S Policy and Procedures
Manual for Guidance of Federal Agencies, title 7, chapter 6.

It should be apparent that control of the public treasury must repose
in the hands of federal officials. However, this does not mean that
every task in the disbursement process must be performed by a
government employee. For example, GAO has advised that the Bureau
of Indian Affairs is authorized as a matter of law to contract with a
private bank to perform certain ministerial or operational aspects of
disbursing Indian trust fund money, such as printing checks,
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delivering checks to payees,  and debiting amounts from accounts.
However, in order to comply with 31 U.S.C. $$3321 and 3325, a
federal disbursing officer must retain managerial and judgmental
responsibility. 69 Comp.  Gen. 314 (1990). The decision concluded:

“[W]e see no reason to object to a contractual arrangement whereby a private
contractor provides disbursement services, so long as a government disbursing
of!lcer remains responsible for reviewing and overseeing the disbursement operations
through agency installed controls designed to assure accurate and proper
disbursements.” ~. at 278.

To intrude further into this responsibility would require clear
statutory authority. ~, B-210545-O.  M., June 6, 1983 (Indian Health
Service would need statutory authority to use f~cal intermediaries to
pay claims by providers; memorandum cites examples of such
authority in Medicare Legislation).

b. Automated Payment
Systems

The statutory framework we have just described came into existence
at a time when all disbursing was done manually. The certimg
oftlcer and his or her staff would review the supporting
documentation for each payment voucher. The certifying officer
would then sign the voucher, certifying to its legality and accuracy,
and send it on to the disbursing officer. Many disbursements are still
processed manually. However, the increased use of automated
payment systems has changed the way certi~ng  offkers  must
operate. Perhaps the clearest example is payroll certification. A
certifying officer may be asked to certify a grand total accompanied
by computer tapes containing payrolls involving millions of dollars.
There is no way the certifying officer can verify that each payment is
accurate and legal. Even if it were reasonably possible, the cost of
doing it would be prohibitive.

Wkh the onslaught of the computer age, it was natural and inevitable
to ask how accountability would function in a computerized
environment. Since many of the assumptions of a manual system were
unrealistic under an automated system, something had to change. GAO

reviewed the impact of computerization in a report entitled New
Methods Needed for Checking Payments Made by Computers,
FWMSD-76-82  (November 7, 1977). The report recognized that, while
the cert~ng officer’s basic legal liability remains, the conditions
under which a certifying officer maybe relieved under an automated
payment system must be different to reflect the new realities. The
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approach to relief in this context stems from the following premises
discussed in the report:

(1) In automated systems, evidence that the payments are accurate
and legal must relate to the.system rather than to individwd
transactions.

(2) Certi~g  and disbursing officers should be provided with
information showing that the system on which they are largely
compelled to rely is functioning properly.

(3) Reviews should be made at least annually, supplemented by
interim checks of mqjor system changes, to determine that the
automated systems are operating effectively and can be relied on to
produce payments that are accurate and legal.

The report then concluded:

“In the future, when a certifying or disbursing oftlcer requests relief from an illegal,
improper, or incorrect payment made using an automated system, GAO will continue
to require the officer to show that he or she was not negligent in certifying payments
later determined to be illegal or inaccurate. However, consideration will be given to
whether or not the officer possessed evidence at the time of the payment approval
that the system could be relied on to produce accurate and legal payments. In cases in
which the designated assistant secretary or comparable official provides the agency
head and GAO with a written statement that effective system controls could not be
implemented prior to voucher preparation and certifies that the payments are
otherwise proper, GAO will not consider the absence of such controls as evidence of
negligence in determining whether the certifying official should be held liable  for any
erroneous payment prior to receipt of an advance decision. Of course, the traditional
requirements that due care be exercised in making the payments and that diligent
effort be made to recoup any erroneous payments will still be considered in any
requests for waiver of liability. Also, should the certi@ng oftlcial  fail to take
reasonable steps to establish adequate controk for future paymenta,  the reaaons for
such failure will be taken into account in any requests for waiver of liability
concerning such future payments.” FGMSD-76-82  at 17–18.

A few years later, the concepts and premises of the GAO report were
explored and reported, with implementing recommendations, in a key
study by the Joint Financial Management Improvement Program
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entitled Assuring Accurate and Legal Payments-The Roles of
Certi@g Officers in Federal Government (June 1980).W Rwther
guidance from the internal control perspective may be found in OMB
Circulars A-123 and A-127, title 7 of the GAO Policy and Procedures
Manual, and a GAO pamphlet entitled Critical Factors in Developing
Automated Accounting and Financial Management Systems (1987).

Thus, in considering requests for relief under an automated payment
system where verification of individual transactions is impossible as a
practical matter, the basic question will be the reasonableness of the
certifying officer’s reliance on the system to continually produce legal
and accurate payments. B-178564,  January 27, 1978 (confting  the
conceptual feasibility of using automated systems to perform preaudit
functions under various child nutrition programs). See also B-201965,
June 15, 1982. Contexts in which system reliance is relevant are
discussed in 69 Comp.  Gen. 85 (1989) (automated “ZIP plus 4“
address correction system) and 59 Comp. Gen. 597 (1980)
(electronic funds transfer program).

Regardless of what system is used, there is of course no authority to
make known overpayments. B-205851,  June 17, 1982;
B-203993-0.  M., Jdy 12, 1982.

c. Statistical Sampling Statistical sampling is a procedure whereby a random selection of
items from a universe is examined, and the results of that examination
are then projected to the entire universe based on the laws of
probability. In 1963, the Comptroller General held that reliance on a
statistical sampling plan for the internal examination of vouchers
prior to certification would not operate to relieve a certifying off~cer
from liability for improper or erroneous payments. 43 Comp. Gen. 36
(1963). GAO recognized in the decision that an adequate statistical
sampling plan could produce overall savings to the government, but
was forced to conclude that it was not authorized under existing law.

In response to this, Congress enacted legislation in 1964, now found
at 31 U.S.C.  $$ 3521(b)–(d).  The statute authorizes agency heads,
upon determining that economies will result, to prescribe the use of
adequate and effective statistical sampling procedures in the

~$The J~Ip  is a joint  ~detig  of GAO, the OffIce of Management ~d ~-~ ~ ‘w
Department, and the OffIce of Peraonnel  Management.
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prepayment examination of disbursement vouchers. GAO has appiied
this authority, for example, to conclude that agencies may use
statistical sampling for the long-distance telephone call certifications
required by 31 U.S.C.  $ 1348(b), which are a necessary prerequisite to
certi~ng  the payment vouchers. 63 Comp. Gen. 241 (1984); 57
Comp.  Gen. 321 (1978).

As originally enacted, 31 U.S.C. $ 3521(b) was limited to vouchers not
exceeding $100. A 1975 amendment to the statute removed the $100
limit and authorized the Comptroller General to prescribe maximum
dollar limits. The current limit is $2,500. GAO Policy and Procedures
Manual for Guidance of Federal Agencies,  title 7, $ 7.4.E (1990). For
further guidance, see the Policy and Procedures Manual, title 7,
Appendix III, and GAO, Program Evaluation and Methodology
Division, Using Statistical Sampling (April 1986). For vouchers over
the prescribed limit, unless GAO has approved an exception (7
GAO-PPM  App. HI, sec. B), 43 Comp.  Gem 36 would continue to
apply.

The relevance of all this to accountable officers is spelled out in the
statute. A certi~g  or disbursing officer acting in good faith and in
conformity with an authorized statistical sampling procedure will not
be held liable for any certification or payment on a voucher which was
not subject to specific examination because of the procedure.
However, this does not affect the liability of the payee or recipient of
the improper payment, and relief may be denied if the agency has not
diligently pursued collection action against the recipient. 31 U.S.C.
53 3521(c),  (d).

GAO has approved the use of statistical sampling to test the reliability
of accelerated payment or “fast pay” systems. ~, 60 Comp. Gen.
602,606 (1981). In 67 Comp.  Gen. 194 (1988), GAO for the fmt time
considered the use of statistical sampling for post-payment audit in
conjunction with “fast pay” procedures. The question arose in
connection with a General Services Administration proposal to revise
its procedures for paying and auditing utility invoices. GAO approved
the proposal in concept, subject to several conditions: (1) the
economic benefit to the government must exceed the risk of loss;
(2) the plan must provide for a meaningftd  sampling of all invoices
not subject to 100 percent audit; and (3) the plan must provide a
reliable and defensible basis for the certification of payments. GAO
then considered and approved GSA’S specitlc plan in 68 Comp.  Gen.
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618 (1989). As a general proposition, however, approaching the
problem through system improvements is preferable to an alternative
that involves relaxing controls or audit requirements. 7 GAO-PPM
$ 7.4.F (1990).

d. Provisional Vouchers and Apart from questions of automation or statistical sampling, proposals
Related Matters arise from time to time, prompted by a variety of legitimate concerns,

to expedite or simplify the payment process. Proposals of this type
invariably raise the potential for overpayments or erroneous
payments. Therefore, their consequences in terms of the liability and
relief of certifying and disbursing officers must always be considered.

A 1974 case involved a proposal by the Environmental Protection
Agency for the certification of “provisional vouchers” for periodic
payments under cost-type contracts. Under the proposal, monthly
vouchers certified for payment would be essentially unaudited except
for basic mathematical and cumulative cost checks, subject to
a@stment  upon audit when the contract is completed. Under this
system, as with statistical sampling, some errors could escape
detection. However, certifying officers wouId not have the benefit of
the protection afforded by the statistical sampling legislation. Since
there would be a complete audit upon contract completion, the
provisional vouchers could be certitled upon a somewhat lesser
standard of prepayment examination, but GAO pointed out that any
such system should provide, at a minimum, for periodic audit of the
provisional vouchers. To better protect the certifying officers, GAO

suggested following a Defense Department procedure under which
“batch audits” of accumulated vouchers are conducted as frequently
as deemed necessary based on the reliability of each contractor’s
accounting and billing procedures, but not less than annually, again
subject to final audit upon contract completion. B-180264,  March 11,
1974.

In order to meet processing deadlines, time and attendance forms are
often “certified” by appropriate supervisory personnel before the end
of the pay period covered, raising the possibility that information for
the latter days of the pay period may turn out to be erroneous. Since
necessary a@stments  can easily be made in the subsequent pay
period and since the risk of loss to the government is viewed as
remote, the provisional certification of payroll vouchers based on
these “provisional” time and attendance records is acceptable.
B-145729,  August 17, 1977 (internal memorandum).
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Simplification plans may be prompted by nothing more exotic than
understafflng of audit resources. In B-201408,  April 19, 1982, an
agency proposed an “audit resources utilization plan” whereby it
would (1) attempt to identi~  high risk contractors through preaward
questiomaires;  (2) for low risk contracts below a monetary limit,
substitute desk audits for field contract audits; and (3) encourage the
use of systems audits where possible. GAO found no “conceptual
objection” to the proposal, noting that the final audits discussed in
B-180264  did not necessarily have to be field audits, but emphasized
that high risk contractors should be subject to contract audits in all
cases. The decision also discusses the certifying officer’s role.

Another type of simplification proposal involves lessening the degree
of scrutiny on small payments. For example, the Department of
Veterans Affairs is authorized to reimburse certain low-cost supplies
furnished to veterans under statutory training and rehabilitation
programs. Experience taught the VA that participants could
reasonably be expected to incur at least $35 of reimbursable supply
expenses. The VA proposed to waive documentation and review
requirements on invoices of up to $35 for miscellaneous supplies, and
to pay essentially unsupported invoices up to that amount.24  GAO

concurred, but added that the VA should be able to demonstrate that
prior audits have not revealed a significant number of false or
inappropriate claims, and that it has internal controls adequate to
detect multiple claims for the same individual. B-221949,  June 30,
1987. An unstated consequence of the decision is that a certifying
officer who relied on the system, assuming it was setup in accordance
with the specified criteria, would be relieved from IiabiIity  should any
of the payments turn out to be erroneous.

One of the precedents relied on in B-221949  is B-179724,  January 14,
1974, holding that, in certain circumstances, a cash register checkout
tape identifying at least the general category for each item is suftlcient
documentation for small purchase certitlcations. The rationale was
the reality of commercial practice:

“Certain businesses selling consumer type products, such as grocery stores and
hardware stores, whose sales frequently comprise small numbers of items having low
unit costs, do not as a matter of ordiruuy business practice provide customers

z4~voice~ my ~ ~=d  ~ Plwe of vouchers to support disbursements Ss 10IU * ~~ Con* w
required information. GAO Policy and procedures Manual for Guidance of Federal Agencies, title
7,$ 6.2.C (1990); I’rreasury FiluUICid  hhlld $4-2025.20.
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receipts containing  detailed descriptions for each item. It is impractical to develop
more detailed descriptive type receipts for such purchases.”

As with B-221949,  the unstated consequence is that an accountable
offker relying on the decision and otherwise exercising due care
would be relieved from liability for improper payments.

e. Facsimile Signatures and Signature devices other than the traditional pen-and-ink signature are
Electronic Certification called “facsimile signatures.” The term has been defined as “an

impression of a signature made by a rubber stamp, metal plate, or
other mechanical contrivance.” B-194970,  July 3, 1979. As a general
proposition, there is no prohibition on the use of facsimile signatures
on financial documents as long as adequate controls and safeguards
are observed. The rule was stated as follows in B-481 23, November 5,
1965 (non-decision letter):

“Generally, an acceptable facsimile of a signature may be made by a robber stamp
impression or maybe reproduced on a metal plate or by other mechanical
contrivances, the validity of which is derived from a signed original. An otherwise
proper document may be so authenticated mechanically with the knowledge and
consent or under an express delegation of authority from the signer of the original
provided that appropriate safeguards are observed in those respects.”

The rule has statutory recognition. In any federal statute unless
otherwise specified, the term “signature” includes “a mark when the
person making the same intended it as such.” 1 U.S.C.  s 1; 65 Comp.
Gen. 806,810 (1986).

When facsimile signatures are to be used by government officials, the
safeguards should include:

● Standards for the authorization of the use of facsimile signatures.
● An enumeration of the types of documents on which facsimile

signatures may be used.
● Physical control of the signature device to prevent unauthorized use.
c Notitlcation  to officirds authorized to use facsimile signatures that use

of a signature device in no way lessens their responsibility or liability.

B-140697,  October 28, 1959 (approving use of facsimile signatures in
the execution of contracts). Other cases approving the use or
acceptance of facsimile signatures are 40 Comp. Gen. 5 (1960) (use
by Air Force on purchase orders for small purchases); 33 Comp.  Gen.
297 (1954) (certiilcation of invoice bearing only rubber stamp
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signature of vendor); B-194970,  July 3, 1979 (certification of
voucher/purchase order bearing only facsimile signature of
contracting officer); B-150395,  December 21, 1962 (use by Navy on
purchase orders); B-10459O,  September 12, 1951 (use on vouchers in
federal educational grant programs); B-126776-0.M., March 5, 1956
(use by Army on certificates of availability of government quarters
and/or mess in support of militaqy  travel vouchers) .25

A more recent case held that payment could be certiiled on the basis
of a contractor’s facsimile (“fax”) invoice, again provided that the
agency has adequate internal controls to guard against fraud and
overpayments. B-242185,  February 13, 1991, citing several cases
authorizing the acceptance of carbon copies.

One place where facsimile signatures are not permitted is the
Standard Form 210, the signature/designation card for certifying
officem which must be filed with the Treasury Department and which
must bear the certi~g officer’s original, manual signature.
I Treasury Financial Mruuud $ 4-2040 .30e.

Most of the cases cited thus far have involved relatively primitive
devices such as rubber stamps or signature machines. When we move
into the realm of computerized data transmission, the equipment is far
more sophisticated but the underlying principles are the same-there
is no prohibition but there must be adequate safeguards.

In the 1980s,  GAO and the Treasury Department began to consider the
feasibility of electronic certification of payment vouchers. In a 1984
memorandum to one of GAO’S audit divisions, GAO’S General Counsel
agreed with the Treasury Department that there is no specillc legal
requirement that a certifying officer’s cert~lcation be limited to
writing on paper. Then, applying the precedent of the earlier rubber
stamp cases, the memorandum concluded that electronic certitlcation,
with adequate safeguards, was not legally objectionable. The
“signature” could bean appropriate symbol adopted by the certifying
officer, which should be unique, within the certitjhg  oftlcer’s sole
control or custody, and capable of verification by the disbursing
ofticer.  B-216035-0. M., September 20, 1984. Treasury subsequently
developed a proposal for a prototype electronic certification system,

~s~  ~u~ ,-.-.e,  B.36459,  Apd (5, 1944, SUg@Millg  tit U= of f~~e s@@WH ‘mehow
required GAO approval has not been followed and should be disregarded.
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f. GAO Audit Exceptions

which GAO found to adequately satisfy the statutory requirements for
voucher certification and payment. B-2 16035-O.  M., 8eptember 25,
1987.20

“Taking an exception” is a device GAO uses to forrrudly notify an
accountable officer of a fiscal imegukirity  which may result in
personal liability. Today, this device is very rarely used. At one time,
accountable officers had to submit all of their account documents to
GAO, and GAO “settled” the accounts (31 U.S.C. $ 3526(a))  by
physically examining each piece of paper. Exceptions were common
during that era. The nature of the process has evolved in recent
decades in recognition of the increased responsibility of agencies in
establishing their own financial systems and controls. Account
settlement now is more a matter of systems evaluation and the review
of administrative surveillance and the effectiveness of collection and
disbursement procedures. Examination of individual transactions by
GAO is minimal. See 7 GAO-PPM  $8.5 (1990). However, f~cal
irregularities still come to GAO’S attention in various ways (through its
normal audit activities, agency irregularity reports, etc.), and GAO may
invoke the exception procedure when warranted by the
circumstances. The process is summarized in 7 GAO-PPM  58.6
(1990). Examples are noted in 65 Comp.  Gen. 858,861 (1986)
(massive travel fraud scheme), and B-194727,  October 30,1979
(fraudulent misappropriation of mass transit grant funds by
government employee).

The first step in the exception process is the issuance of a “Notice of
Exception” to the agency concerned. The issuance of a Notice of
Exception does not itself constitute a definite determination of
liability. It has been described as “in the nature of a challenge to the
propriety of a certifying officer’s action in certifying the voucher for
payment.” B-6961 1, October 27, 1947, The certi~ng  or disbursing
officer, through his or her agency, then has the opportunity to
respond to the exception. It is the accountable officer’s responsibility
to establish the propriety of the payment. 13 Comp. Gen. 311 (1934).
If the reply to the exception is satisfactory, the exception is
withdrawn. ~, B-78091,  November 2, 1948. If the reply does not

26A ~eW ~ue ~ tie ~ ~felec&oNc techno]o~  in creating obligations uder 31 USC.

$1501. The topic is covered, with citations, in Chapter 7.

Page 9-74 GAO/OGC-92-13  @PTO@WiOIl13  kw-voi. 11



Clupter9
IJabilityand Belief of Accountable Officera

provide a satisfacto~  basis to remove the exception, the item is
“disallowed” in the account.

Technically, the term “disallowance” applies only to disbursing
oftlcers since a certifying oftlcer does not have physical custody of
funds and does not have an “account” in the same sense that a
disbursing officer does. Thus, strictly speaking, GAO ‘disallows an
expenditure” in the account of a disbursing officer and “raises a
charge” against a cert@ing  officer. See 32 Comp.  Gen. 499, 501
(1953); A-48860,  April 14,1950. For account settlement purposes, a
certi~g  officer’s “account” consists of the certified vouchers and
supporting documents on the basis of which payments have been
made by a disbursing officer and included in the disbursing oftlcer’s
account for a particular accounting period. B-147293-O.  M.,
February 21, 1962.

The taking of an exception does not preclude submission of a relief
request under applicable relief legislation. As a practical matter, if the
agency has been unable to respond satisfactorily to the Notice of
Exception, the likelihood of there being adequate basis for relief is
diminished correspondingly. However, as in 65 Comp. Gen. 858, it
can happen, and the possibility should therefore not be dismissed.

2. Certifying OfYicers

a. Duties and Liability As we have seen, a certifying officer is the ofllcial  who certii3es a
payment voucher to a disbursing officer. The responsibility and
accountability of certi@g  officers are specfled  in 31 U.S.C.

5 3528(a),  part of the previously noted 1941 legislation enacted to
clari~  the roles of accountable ofllcers under Executive Order 6166.
The certifying ofllcer is responsible for (1) the existence and
correctness of the facts stated in the certifkate,  voucher, and
supporting documentation; (2) the correctness of computations on
the voucher; and (3) the legali~  of a proposed payment under the
appropriation or fund involved. The statute fiuther  provides that a
certifying officer will be accountable for the amount of any “illegal,
improper, or incorrect” payment resulting from his or her false or
misleading certification, as well as for any payment prohibited by law
or which does not represent a legal obligation under the appropriation
or fund involved.
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There is a recurring appropriation act provision, discussed in Chapter
4 under the heading “Employment of Aliens,” which bars the use of
appropriated funds to pay the compensation of a government
employee who is not a United States citizen, subject to certain
exceptions. The provision applies only to employees whose post of
duty is in the continental United States. Thus, a certifying officer (or
disbursing officer) in the continental United States must be a U.S.
citizen unless one of the exceptions applies, There is no comparable
requirement applicable to employees outside the continental United
States. B-206288  -O. M., August 4, 1982.

A certifying officer must normally be an employee of the agency
whose funds are being spent, but may be an employee of artother
agency under an authorized interagency transaction or agreement. 59
Comp. Gen. 471 (1980); 44 Comp.  Gen. 100 (1964).

A certifying officer is liable the moment an improper payment is made
as the result of an erroneous or misleading certification. ~, 54
Comp.  Gen. 112, 114 (1974). This is true whether the certification
involves a matter of fact, a question of law, or a mixed question of law
and fact. 55 Comp.  Gen. 297, 298 (1975) (citing several other cases).
As a general proposition, the government looks first to the certi~g
officer for reimbursement even though some other agency employee
may be liable to the certifying officer under administrative
regulations. 32 Comp.  Gen. 332 (1953); 15 Comp. Gen. 962 (1936).
Also, the certifying officer’s liability does not depend on the
government’s ability or lack of ability to recoup from the recipient of
the improper payment. 31 Comp.  Gen. 17 (1951); 28 Comp. Gen. 17,
20 (1948). What this means is that the government is not obligated to
seek first to recoup from the recipient, although it frequently does so,
and of course any recovery from the recipient will reduce the
certi~g officer’s liability, at least in most cases.

Occasionally there may be two certif@ng officers involved with a
given payment, so-called “successive certifications.” The rule is that
the responsibility of the cert@ing  officer certifying the basic voucher
is not diminished by the subsequent action. GAO stated the principle as
follows in a letter to the Secretary of the Treasury, B-142380,
March 30, 1960, quoted in 67 Comp.  Gen. 457,466 (1988):

“Where the certifying officer who certifies the voucher and schedule of payments is
different from the certifying officer who certifies the basic vouchers, . . . the certifying
officer who certifies the basic vouchers is responsible for the correctness of such
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vouchers and the certifying ofticer who certitles  the voucher-schedule is responsible
only for errors made in the preparation of the voucher-schedule.”

An illustration of how this principle may apply is 55 Comp. Gen. 388
(1975), involving the liability of General Services Administration
certifying officers under interagency service and support agreements
with certain independent agencies. Under the arrangement in
question, the agency would assume certification responsibility for the
basic expenditure vouchers, but they would be processed for final
payment through GSA, with GSA preparing and certifying a master
voucher and schedule to be accompanied by a master magnetic tape.
Again quoting the above passage from B-142380,  GAO concluded that
the legal liability of the GSA certifying ofllcer would be limited to
errors made in the final processing.

Similarly, the statutory accountability does not apply to an ofilcial
who certifies an “a@stment  voucher” used to make a@slxnents
between accounts or funds in the Treasury in respect of an obligation
already paid and which therefore does not involve paying money out
of the Treasury to discharge an obligation. 23 Comp. Gen. 953
(1944). Although certification even in this situation should not be
reduced to a “matter of form,” the accountability would attach to the
certifying officer who certified the basic payment voucher. See 23
Comp. Gen. 181, 183–84 (1943).

The function of certification is not perfi.umtory, but involves a high
degree of responsibility. 55 Comp.  Gen. 297,299 (1975); 20 Comp.
Gen. 182, 184 (1940). This responsibility is not alleviated by the press
of other work. B-147747,  December 28, 1961.Z7  It also involves an
element of verification, the extent of which depends on the
circumstances. For example, a voucher for goods or services should
be supported by evidence that the goods were received or the services
performed, 39 Comp.  Gen. 548 (1960). Generally, an independent
investigation of the facts is not contemplated. ~, 28 Comp. Gen.
571 (1949). Similarly, where proper administrative safeguards exist,
cetii~g  officers need not examine time, attendance, and leave

27But we B138601,  Jrmu~  18, 1960, in Which the VOhe of work- men
co~ion in a somewhat extreme case.
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records in order to certify the correctness of amounts shown on
payrolls submitted to them. 31 Comp. Gen. 17 (1951 ).28A 1982
decision, 61 Comp. Gen. 477, reviewed the safeguards proposed by a
Bonneville Power Administration certifying oftlcer  for certi@’ing
recurring payments to a regional planning body, and found them
adequate to satis~ 31 U.S.C. 53528.

Whatever else the certifying officer’s verification burden may or may
not involve, it certainly involves questioning items on the face of
vouchers or supporting documents which simply do not look right.
For example, a certifying officer who certifies a voucher for payment
in the full amount claimed, disregarding the fact that the
accompanying records indicate an outstanding indebtedness to the
government against which the sum claimed is available for offset, is
accountable for any resulting overpayment. 28 Comp.  Gen. 425
(1949). Similarly, certifying a voucher in the full amount within a
prompt payment discount period without taking the discount will
result in liability for the amount of the lost discount. However, a
certifying officer is not liable for failing, even if negligently, to certify
a voucher within the time discount period. 45 Comp.  Gen. 447
(1966).

A clear illustration of a certifying officer’s responsibility and liability
occurred when a Department of Transportation employee fraudulently
misappropriated more than $850,000 in 1977. The fraud was
discovered by virtue of the employee’s ostentatious purchases,
including several luxury automobiles and a “topless” bar in
Washington, D.C. The employee was found guilty and sent to jail.
However, investigation revealed negligence on the part of a
Department certif@ng  officer. The employee had perpetrated the
fraud by inserting his own name on six payment vouchers for Urban
Mass Transportation Administration grants. Each voucher contained a
list of approximately ten payees  with individual amounts, and the total
amount, and each had been certified by the certifying officer. The
negligence occurred in one of two ways. If the employee inserted his
own name and address on the voucher before presenting it to the
certifying officer, the certifying officer was negligent in not spotting
the name of an individual (whose name he should have known) with

Z6Mmy of the ~@~ noted ~ the teti, such as 31 Comp. Gen. 17, ~o~ under ~u~ ~m.
While they would stilf apply under a manual system, it is important to keep in mind the
previously discussed differences in approach between manual and automated systems.

Page 9-78 GAO/OGC-92-13  Appropriations L8w-VOI.  II



Cbapter9
LlabIllty and Eelief  of Accountable Officers

an address in suburban Maryland on a list of payees  the rest of which
were mass transit agencies. If the employee presented a partial
voucher and added his own name after it was certified, the total as
presented to the certif@g officer could not have agreed with the sum
of the individual amounts, and the certifying officer was negligent in
not veri~g the computation. GAO raised exceptions to the certi@ing
officer’s account, and advised the Department of Transportation that
it must proceed with collection action against the certifying ofilcer for
the full amount of the excepted payments less any amounts recovered
from the employee or through the sale of assets, like the topless bar,
which the Justice Department seized. See B-194727,  October 30,
1979. Apparently in view of the clear negligence, relief was never
requested.

At this point, it should be noted that no one involved in the process
remotely expects that the government will be able to recover several
hundred thousand dollars from a certifying officer, or from any other
accountable officer, except perhaps one who has him(her)self  stolen
the money. However, the burden of having to repay even a portion in
cases of losses of this size sends an important message and reinforces
the certain if indeterminable deterrent effect of the statute.

Certifying officers should not certify payment vouchers that are
unsupported by pertinent documentation indicating that procedural
safeguards regarding payment have been observed. Vouchers that are
deficient in this regard should be returned to the appropriate
administrative officials for proper approvals and supporting
documents. B-179916,  March 11, 1974.

An area in which a certi@ing  officer’s duty to question is minimal is
payments to a contractor determined under a statutory or contractual
disputes procedure. In the absence of fraud or bad faith by the
contractor, a payment determination made under a disputes clause
procedure is final and conclusive and may not be questioned by a
cert@ing  officer, GAO, or the Justice Department. S&E Contractor,
Inc. v. United States, 406 US. 1 (1972); B-201408,  April 19, 1982. It
does not follow that any administrative settlement is entitled to the
same effect. In B-239592,  August 23, 1991, GAO found that an
“informal settlement” of a personnel action between an agency and
one of its employees was without legal authority, and found the
certifying officer liable for the unauthorized payments. (A subsequent
letter, B-239592.2, September 1, 1992, clarified that this meant the
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authorized certifying officer, not an official who had signed certain
documents as “approving official” but was not responsible for
determining the legality of the payment.)

A different issue involving an administrative settlement arose in 67
Comp.  Gen. 385 (1988). After an investigation by federal and state
ofllcials,  the Forest Service determined that it was responsible for a
fire in a national forest in Oregon, and reimbursed the state for fire
suppression expenses incurred under a cooperative agreement.
Subsequently, a private landowner ”sued for damages resulting from
the same fire, and the court made a finding of fact that the Forest
Service was not liable. The certifying officer was concerned that the
court’s finding might have the effect of invalidating the prior payment
to Oregon and making him liable for an erroneous payment. The
decision concluded that the payment was proper when made, and that
the court finding did not impose any duty on the certifying officer to
reopen and reexamine it.

A certifying officer has the statutory right to seek and obtain an
advance decision from the Comptroller General regarding the
lawfulness of any payment to be certified. 31 U.S.C. $3529. This
procedure will insulate against liability. Following the advice of
agency counsel, on the other hand, does not guarantee protection
against liability. ~, 55 Comp. Gen. 297 (1975). Having said this,
we do not wish to imply that consulting agency counsel is a pointless
gesture. On the contrary, it is to be encouraged. Seeking internal legal
advice prior to certification of matters on which the certifying officer
is unsure will in many cases obviate any need for an advance decision.
In other cases it may help define those situations in which consulting
GAO may be desirable.

As a final note, the Treasury Department has published a supplement
to the Treasury Financial Manual entitled Now That You’re a
Certifying Officer (1983). Written expressly for certif@ng  officers, it
pro~des  a good overview of the importance of the job and the
responsibilities which accompany it.

b. Applicability of 31 U.S.C. There are two m~or exceptions to 31 U.S.C.  $ 3528(a).  First, it applies
~ 3528 only to the executive branch. While section 3528(a) is not limited by

its terms to the executive branch, 31 U.S.C.  $ 3325(a),  the basic
requirement that disbursing officers disburse only upon duly certified
vouchers, is expressly limited to the executive branch, and sections
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3325(a)  and 3528(a)  originated as sections 1 and 2 of the same 1941
enactment. Thus, GAO has concluded that 31 U.S.C. 3 3528(a)  does not
apply to the legislative branch. 21 Comp. Gen. 987 (1942); B-191036,
July 7, 1978; B-236141.2, February 23, 1990 (internal
memorandum). See also B-39695,  March 27, 1945. It has also been
held that 31 U.S.C. $ 3325(a)  does not apply to the judicial branch.
B-6061/A-51607,  April 27, 1942. It follows that section 3528(a)
would be equally inapplicable to the judicial branch. B-236141.2,
cited above.

The second mqjor exception, previously noted, is the exemption
contained in 31 U.S.C. 5 3528(d)  for the military departments except
for salaries and expenses in the District of Columbia.

Some legislative branch agencies now have their own legislation
patterned after 31 U.S.C. $3528. Those that do not, as well as the
miiitary  departments, nevertheless have the authority, within their
discretion, to create their own certi~g  officers  and to make them
accountable by administrative regulation. The degree of
accountability is up to the agency. The 1990 memorandum cited
above, B-2361 41.2, contains a detailed discussion. An arrangement of
this type can include a mechanism for administrative relief. Id.
However, relief would have to be granted or denied by the ag~ncy
itseif, not by GAO. 21 Comp, Gen. at 989; B-191036,  July 7, 1978.
Also, a system of cert@ing  officer accountability established by an
agency exempt from 31 U.S.C. $3528  would not automatically
eliminate the statutory accountability of the disbursing ofilcer,  who
remains the primary accountable officer. 22 Comp. Gen. 48, 51
(1942); 21 Comp. Gent at 988–89; B-213720,  October 2,1984.

Notwithstanding 31 U.S.C.  $ 3528(d),  it is possible for section 3528 to
apply to military departments, albeit only in rare situations. The
exemption “was intended to relate to the functions of actually
disbursing funds-to the paying of vouchers, etc.” B-24356,
March 18, 1942, quoted in 44 Comp. Gen. 818,820 (1965). Thus, ifa
situation were to occur in which a military disbursing officer were
functioning as a certifying officer with the actual disbursement to be
made by another agency, such as Treasury, section 3528 would apply.
For example, prior to the Treasury Department’s recertification
procedures for replacement checks, discussed later in this chapter,
the military departments issued their own replacement checks by
virtue of a specific delegation from Treasury under 31 U.S.C.
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c. Relief

$ 3331(f). Replacement checks beyond the scope of the delegation
had to be issued by Treasury, with the military disbursing officer
functioning essentially as a certifying officer. Relief for losses in these
cases was handled under 31 U.S.C.  33528. The case with the most
detailed discussion is B-215380 et al., July 23,1984.

Informally known as the Cert@ing Officers’ Relief Act, 31 U.S.C.
$ 3528(b)  establishes a mechanism for the administrative relief of
certi~ng  officers governed by 31 U.S.C.  $ 3528(a).  There are two
standards for relief. The Comptroller General may relieve a cert@ing
officer from liability for an illegal, improper, or incorrect payment
upon determining that–

(1) the certification was based on ofilcial records and the cert@ing
ol%cer  did not know, and by reasonable diligence and inquiry could
not have discovered, the actual facts; or

(2) the obligation was incurred in good faith, the payment was not
specifically prohibited by statute, and the United States received value
for the payment.

Under either standard, relief may be denied if the agency fails to
diligently pursue collection action against the recipient of the
improper payment. 31 U.S.C. $ 3528(b)(2).

Unlike the physical loss relief statutes previously discussed, 31 U.S.C.
$ 3528(b)  does not require administrative determinations by the
agency as a prerequisite to relief. The determinations under section
3528(b)  are made by the Comptroller General. Also, the relief
standards under section 3528(b)  are stated in the alternative; relief
may be granted if either of the two standards can be established. It
makes no difference whether the improper payment is discovered by
GAO or the agency concerned. B-137435-O.  M., October 14, 1958.
ReIief is discretionary (the statute says “may relieve”), although no
case has been discovered in which a certifying ofilcer who met either
of the standards was not relieved.

There is no special form of request under 31 U.S.C.  5 3528(b).  Relief
may be requested by the agency on behalf of the certifying officer, or
directly by the certif~ng  officer. See, ~, 31 Comp.  Gen. 653 (1952)
for an example of the latter. Relief requests must present sufficient
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information to permit GAO to make one of the required fmdirtgs.  ~,
B-191900,  Jdy 21, 1978.

One of the objectives of 31 US.C. s 3528(b)  was to reduce the volume
of private relief legislation recommended on behalf of certifying
officers. The legislative history of the statute indicates that art agency
should seek relief from GAO before considering relief legislation. As to
those “less meritorious cases” in which relief maybe denied, relief
legislation remains art available option. 30 Comp. Gem 298 (1951).

The fwst relief standard, 31 U.S.C. S 3528(b)(l)(A),  relates essentially
to the certification of incorrect facts, and permits relief if the
certification was based on ofllcial records and if the certifying ofilcer
did not know, and could not reasonably have learned, the actual facts.
GAO has never attempted to formulate a general rule as to what acts
may support relief from the certification of incorrect facts. Rather, the
approach is as stated in 55 Comp.  Gen. 297, 299–300 (1975):

“[W]e have sought to apply the relief provisions by considering the practical
conditions and procedures under which certitlcations  of fact are made. Consequently,
the diligence to be required of a certifying oftlcer before requests for relief under the
act will be considered favorably is a matter of degree dependent upon the practical
conditions prevailing at the time of certitlcation,  the sufficiency of the ~‘ve
procedures protecting the interest of the Government, and the apparency of the
error.”

For example, Social Security Administration cert@ing  officers who
certi~ large numbers of awards each month may, apart from obvious
errors, rely on the award documents presented for certtilcation.
B-1 19248-O. M., April 14, 1954.

In B-237419,  December 5, 1989, relief was granted to a Forest
Service certifying officer who certified the refund of a timber
purchaser’s cash bond deposit without knowing that the refund had
already been made, The ce~ifjdng oftlcer had followed proper
procedures by checking to see if the money had been refunded, but
did not discover the prior payment because it had not been properly
recorded. Also, the agency was pursuing collection efforts against the
payee.

Another case in which relief was granted under subsection (b)(l)(A)
is B-246415,  JuIy 28, 1992. A certifying officer paid a contract invoice
to a financing institution to which payments had been assigned under

Page 9-83 GAO/OGC-92-13 Appropriations Law-Vol.  II



Cha@er 9
LUilityand  Relief of Accountable O!!lcern

the Assignment of Claims Act without discovering that the contract
file contained a prior assignment. The contracting offker had
erroneously acknowledged the second assignment when he should
have either rejected it or invalidated the first one. The agen~
remained liable to the fwst assignee and was unable to recover the
improper payment from the second. The certi@ing  officer had
checked the contract fde, and neither agency procedures nor
reasonable diligence required her to keep looking once she found
what appeared on its face to be a properly acknowledged assignment.
The case also illustrates how an agency (the Panama Canal
Commission in this case) should respond to a loss-by reviewing its
procedures to determine if they can be improved, within reason, to
prevent recurrence. In this instance, the agency began requiring that
contract fdes include a “milestone” log, and that assignments be
tabbed in the file and reviewed prior to acknowledgment.

As a general rule, a certifying officer may not escape liability for
losses resulting from improper certtilcation merely by stating either
that he was not in a position to determine that each item on a voucher
was correctly stated, or that he must depend on the correctness of the
computations of his subordinates. A cert@ing  officer who relies upon
statements and computations of subordinates must assume
responsibility for the correctness of their statements and
computations, unless it can be shown that neither the certifying
officer nor his or her subordinates, in the reasonable exercise of care
and diligence, could have known the true facts. 55 Comp. Gen. 297,
299 (1975); 26 Comp. Gen. 578 (1947); 20 Comp. Gen. 182 (1940).

In 49 Comp.  Gen. 486 (1970), a certifying officer asked if he would be
held accountable where his own agency would not tell him exactly
what he was being asked to certify. The agency took the position that
the expenses in question were confidential and could be disclosed
only to those with a need to know, which did not include the certifying
officer. GAO disagreed. The situation would be different if the agency
were operating under “unvouchered  expenditure” authority such as
31 U.S.C. $ 3526(e)(2).  Under that type of authority, a certi@ing
oftlcer who is not informed of the objector purpose of the
expenditure is not accountable for its legality. 24 Comp.  Gen. 544
(1945). In the case at hand, however, the agency had no such
authority, Therefore, the certifying oftlcer would not be protected
against liability if he certified a voucher without knowing what it
represented. As GAO pointed out several years later, any other answer
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would defeat the purpose of the certillcation requirement, which is to
protect the United States against illegzd  or erroneous payments. 55
Comp.  Gen. 297,299 (1975). Except for statutorily authorized
urwouchered  expenditures, “I don’t know and they wouldn’t tell me”
cannot be suffkient.

The second relief standard, 31 U.S.C.  $! 3528(b)(l)(B), contains three
elements, all of which must be satisfied-obligation incurred in good
faith, payment not speciilcally  prohibited, United States received
value for the payment. If a certifying officer quatiles  for relief under
this standard, it becomes irrelevant whether he or she could also have
qualified under the first standard. This is particularly useful because,
in many cases, what would constitute reasonable diligence and inquiry
for purposes of the frost standard is far from clear.

There is no simple formula for determining good faith. One authority
attempts to define the term as follows:

“Good faith is an intangible and abstract quality with no technical meaning or
statutory definition, and it encompasses, among other things, an honest belief, the
absence of malice and the absence of design to defraud. . . . Honesty of intention, and
freedom from knowledge of circumstances which ought to put the holder upon
inquiry.”

Black’s Law Dictionary 693 (6th ed. 1990). An important factor in
evaluating good faith for purposes of 31 U.S.C. $3528  is whether the
certifying officer had, or reasonably should have had, doubt regarding
the propriety of the payment and, if so, what he or she did about it.
Whether the certi~ng  officer reasonably should have been in doubt
depends on a weighing of all surrounding facts and circumstances and
cannot be resolved by any “hard and fast rule.” 70 Comp,  Gen. 723,
726 (199 1). In many cases; good faith is found simply by the absence
of any evidence to the contrary. Id.—

At o,ne time, the failure to obtain an advance decision from GAO on
matters considered doubtful was viewed as an impediment to
establishing good faith. ~, 14 Comp. Gen. 578,583 (1935).
Depending on the circumstances, following the advice or instructions
of some administrative official in lieu of seeking an advance decision
may not constitute “reasonable inquiry” under the first relief standard
of 31 U.S.C. $3528.31 Comp. Gen. 653 (1952). However, it has
become increasingly recognized that consulting agency counsel is a
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relevant factor in demonstrating good faith under the second
standard. B-191900,  Jtiy 21, 1978; B-127160,  Apti 3, 1961.

To understand the second element– “no law specifkally prohibited
the payment”-it  is helpful to note the language of the original 1941
enactment, which was “the payment was not contrary to any statutory
provision speciilcally  prohibiting payments of the character involved”
(55 Stat. 875–76). This means statutes which expressly prohibit
payments for spec~lc items or services. 70 Comp. Gen. 723,726
(1991); B-191900,  July 21,1978. An example would be 40 U.S.C. $34,
which prohibits the rental of space in the District of Columbia without
specifk  authority. 46 Comp. Gen. 135 (1966).29 Other examples are
31 U.S.C. $ 1348(a) (telephones in private residences) and 44 U.S.C.
S 3702 (newspaper advertisements).

Under this interpretation, the phrase “no law specitlcally  prohibited
the payment” is not the same as the more general “payment
prohibited by law.” It does not include violations of general f~cal
statutes such as the Antideficiency  Act (31 U.S.C.  $ 1341) or the
general purpose statute (31 U.S.C.  $ 1301(a)).  B-142871  -O. M.,
September 15, 1961.s0

The third eiement,  value received, normally implies the receipt of
goods or services with a readily determinable dollar value. ~,
B-241879,  April 26, 1991 (automatic data processing equipment
maintenance contract extended without proper delegation of
procurement authority, services were performed). However, in
appropriate circumstances, an intangible item may constitute value
received where the payment in question has achieved a desired
program result. B-191900,  July 21, 1978; B-127160,  April 3, 1961.

zg~tho~ the ~u~ is no loWer construed as prohibiting the rental of short-term ~~erence
facilities, it is still an example of a specflc prohibition as contemplated by 31 U.S.C. 33528.

Ooone ~= B.222048, Febru~  I(), 1987, implying that an Antide!lciency Act ~o~on ‘odd
prechde  relief under 31 U.S.C.  5 3528(b)(l)(B),  is inconsistent with the weight of authority as
diacuesed  in the text.
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3. Disbursing Officers

a. Standards of Liability and As with certifying officers, the responsibilities and accountability of
Relief disbursing ofllcers are mandated by statute. A disbursing ofticer in the

executive branch must (1) disburse money only in accordance with
vouchers certified by the head of the spending agency or an
authorized certifying officer, and (2) examine the vouchers to the
extent necessary to determine that they are (a) in proper form,
(b) certified and approved, and (c) correctly computed on the basis of
the facts certified. The disbursing oftlcer is accountable for these
functions, except that accountability for the correctness of
computations lies with the certifying officer. 31 U.S.C. s 3325(a) .31
Disbursing oftlcers render their accounts quarterly. 31 U.S.C.
!$ 3522(a)(l).

The administrative relief provision for disbursing officers is 31 U.S.C.
$ 3527(c),  enacted in 1955 (69 Stat. 687). The Comptroller General is
authorized to relieve present or former disbursing officers from
liability for deficiencies in their accounts resulting from illegal,
improper, or incorrect payments, upon determining that the payment
was not the result of bad faith or lack of reasonable care by the
disbursing officer. The determination may be made by the agency and
concurred in by GAO, or it may be made by GAO on its own initiative. “
As in the case of certifying officers, relief maybe denied if the agency
concerned fails to diligently pursue collection action against the
recipient of the improper payment.

The statute further provides that the granting of relief under section
3527(c) does not affect the liability or authorize the relief of the
beneficiary or recipient of the improper payment, nor does it diminish
the government’s duty to pursue collection action against the
beneficiary or recipient. 31 U.S.C.  S 3527(d)(2).

In contrast with the certi~ng  officer relief statute, 31 U.S.C.  $ 3527(c)
is nt5t limited to the executive branch. ~, B-200108/B-198558,

~IShce 31 U,S.C. ~ 3325(a) O*WMI u part of the 1941 Iegialation desbed ~ c-
responsibifities under 31 U.S.C. $ 3321(a)  (Executive Order 6166), and since section 332](a)
does not apply to the mifitary departments except for safaries  and expenses in the District of
Columbia, section 3325(a)  has the same exemption, found at 31 U.S.C.  S 3325(b).  Mifitary
disbursing officers are nevertheless fully accountable.
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January 23, 1981 (judicial branch]. WMin  the executive branch, it
applies to military and civilian agencies alike.32  Thus, the relief
authori~  of 31 U.S.C. $ 3527(c) is not limited only to those disbursing
officers whose duties are prescribed by 31 U.S.C. S 3325(a).

The relief statute contemplates the consideration of individual cases
and does not authorize the blanket relief of unknown disbursing
officers for unknown amounts. B-165743,  May 11, 1973.

Once it is determined that there has been an improper payment for
which a disbursing officer is accountable, and that relief is desired,
the primary issue is whether the payment was or was not the result of
bad faith or lack of reasonable care on the part of the disbursing
officer. “Bad faith” is difficult to define with any precision. It is
somewhere between negligence and actual dishonesty, and closer to
the latter. One authority gives us the following:

The opposite of ‘good faith,’ generally implying or involving actual or constructive
fraud, or a design to mislead or deceive another, or a neglect or refusal to fulfii  some
duty or some contractual obligation, not prompted by an honest mistake as to one’s
rights or duties, but by some interested or sinister motive. Term ‘bad faith’ is not
simply bad judgment or negligence, but rather it implies the conscious doing of a
wrong because of dishonest purpose or moral obliquity; . . . .“

Black’s Law Dictiomuy  139 (6th ed. 1990). Bad faith cases tend to be
relatively uncommon. Far more common are cases invoking the
reasonable care standard, This standard-whether the disbursing
officer exercised reasonable care under the circumstances-is the
legal definition of negligence, artd is the same standard applied in
physical loss cases. 65 Comp. Gen. 858, 861–62 (1986); 54 Comp.
Gen. 112 (1974).

The determination of whether a payment was or was not the result of
bad faith or lack of due care must be made on the basis of the facts
and circumstances surrounding the particular payment in question. A
high error rate in the disbursing office involved does not automatically
establish lack of due care in the making of a particular payment, nor
does a low error rate and a record of an exemplary operation
automatically establish due care. B-141038-O.  M., November 17,

~2A~  from the absence of my limiting language in the statute itself, this  is ~~ from
references to Defense Department input in the legklative  history. S. Rep. No. 1185, 84th Cong.,
1st Sess.  3 (1955); H.R. Rep. No. 996, S4th  Cong.,  let 8ess.  2 (1965).
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1959; B-136027-O.  M., June 13, 1958. The continued existence of an
“inherently dangerous” procedure, however, does indicate iack of due
care on the part of the responsible disbursing officer. B-162629  -O.M.,
November 9, 1967.

It is Mlcult,  if not impossible, to state hard and fast rules applicable
inflexibly to all cases involving relief under the provisions of 31 U.S.C.
$ 3527(c). What maybe considered good faith and the exercise of due
care in one set of circumstances may not be so considered in another.
However, it maybe stated generally that GAO will grant relief where
(1) the agency has made proper efforts to collect from the recipient of
the improper payment, (2) the agency has determined that the
payment was not the result of bad faith or lack of due care on the part
of the disbursing oftlcer,  and (3) no evidence to the contrary is
available. Also, relief may be granted without the administrative
determination where due care and the absence of bad faith are evident
from the facts.

Actual negligence which contributes to an improper payment will, of
course, preclude the granting of relief. For example, making a
payment on the basis of documents which have been obviously
altered, without fmt seeking clarification, is not the exercise of due
care. B-233276,  October 31, 1989, aff’d upon reconsideration,
B-233276,  June 20, 1990; B-138593-O.M.,  February 18, 1959;
B-13591 O-O. M., July 14, 1958. Similarly, relief was denied in the
following cases:

● Disbursing officer made duplicate payments on voucher schedule
covering payments already mmde. Disbursing officer had requested
guidance on new procedures, and “duplicate” schedule with
instructions had been sent to her in response to that request, with a
cover letter clearly stating that the schedule covered payments
previously made. The payment could only have been due to lack of
due care. B-142051,  March 22, 1960.

● Disbursing officer continued to pay New Mexico gasoline tax after
State Attorney General and Judge Advocate General had both
concluded that the United States was not liable for the tax. Although
the disbursing officer was aware of the rulings, he claimed that he had
not received specific instructions to stop paying. B-135811,  May 29,
1959.
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● Disbursing oftlcer reimbursed imprest fund on the basis of fictitious
requisitions not supported by dealers’ invoices or delivery slips.
B-137723-0.M.,  December 10,1958.

As with physical losses, failure to follow applicable regulations is
generally regarded as negligence, and if an improper payment is
attributable to that failure, relief will be denied. 54 Comp. Gen. 112,
116 (1974); 44 Comp.  Gen. 160 (1964). Compliance with regulations
will help establish due care, but the mere fact of compliance with
regulations which are clearly insuftkient  may not always satisfy the
standard. B-192558,  December 7, 1978.

The concept of proximate cause is also applicable, and relief is
appropriate where any negligence that may have existed was not the
proximate cause of the improper payment. In one case, for example,
local operating procedures at a military installation were found
inadequate because they permitted personal checks to be cashed
without checking identification cards. However, since the cashiem
checked ID cards on their own initiative, and did so in the case for
which relief was sought, the inadequacy could not have contributed to
the loss. B-221415,  March 26, 1986. For other examples, see
B-227436,  Jdy 2, 1987, and B-217663,  July 16, 1985.

The essence of negligence is the existence of a duty to exercise
reasonable care in a particular situation and the violation of that duty.
In B-188744,  July 15, 1977, a Bureau of Indian Affairs disbursing
ofiicer erroneously made a payment to the wrong heir. Unknown to
him, the probate and title determinations on which he had based the
payment had been reopened and revised. Under established
procedures, the disbursing officer was neither required nor expected
to verify inheritance determinations. Since the verification was not
within the scope of his duty, and was not something anyone in his
position would reasonably be expected to do, there was no lack of due
care. See also B-137223  -O. M,, January 18, 1960. Thus, negligence
will generally not be imputed to a disbursing officer where payment is
made on the basis of facts of record upon which the disbursing officer
is or reasonably can be expected to rely, even though such facts are
subsequently found to be erroneous. This assumes that there is
nothing on the face of the documents presented to the disbursing
officer which should reasonably have alerted him or her that
something appeared to be wrong.
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A disbursing oftlcer is accountable for payments made by his or her
subordinates. However, relief may be granted under 31 U.S.C.
3 3527(c)  if the improper payment was not the result of bad faith or
lack of due care attributable to the disbursing officer personally.
B-141038-O.M.,  November 17, 1959. Where the actual disbursement
is made by a subordinate, relief for the supervisory disbursing officer
requires a showing that the disbursing officer exercised adequate
supervision. Adequate supervision in this context means that the
disbursing officer (1) maintained an adequate system of controls and
procedures to avoid errors, and (2) took appropriate steps to ensure
that the system was effective and was being followed at the time of the
payment in question. ~, 62 Comp. Gen. 476,480 (1983). A relief
request must contain suftlcient  information to enable an independent
evaluation. B-235037,  September 18, 1989.

GAO has not attempted to define the elements of an adequate
supervisor system. There can in fact be no freed formula, as the
system will vary based on such factors as the size of the disbursing
operation and the types of payments or transactions involved.
Nevertheless, several elements which commonly appear in good
systems can be identified (although no single case lists them as such):

(1) Compliance with agency regulations. For example, a military
disbursing ofllce will need to ensure compliance with any pertinent
directives of the Defense Department, the particular military
department involved, and the parent command.

(2) Locally developed instructions (often called standard operating
procedures or SOPS) tailored to the needs of the particular disbursing
office. Relief requests should include copies of any relevant SOPS.
While SOPS are extremely helpful, the lack of a written SOP will not in
and of itself cause a system to “flunk” the relief standard. ~,
B-215226,  APrii 16, 1985.

(3) Training. This includes both initial training for new personnel and
periodic refresher training, again tailored to the needs of the
particular office. Training in this context does not necessari ly mean
formal classroom training, but may be in the form of on-the-job
training and may include such devices as reading fdes which are
circulated periodically and especially when pertinent changes occur.
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(4) Periodic review or inspection by the supervisor. The forms this
may take will vary with the size and nature of the operation.

The adequacy of a supervisory system is not, nor could it realistically
be, measured against a zero-error standard. Many cases have made
the point that a skillfully executed criminal scheme can occasionally
oulxvit  an adequate and well-supervised system. ~, B-241880,
August 14, 1991; B-202911,  June 29, 1981. Similarly, human error
will occur even in the most carefully established and supervised
system. The best system cannot be expected to eliminate or detect
every clerical error by a subordinate. ~, B-224961,  September 8,
1987; B-212336,  August 8, 1983.

The cases also recognize that, in a large operation, the supervisory
disbursing oftlcer cannot reasonably be expected to personally review
every check that is issued or every cash payment that is made. ~,
B-215734,  November 5, 1984 (check cashed with fraudulent
endorsement); B-194877,  July 12, 1979 (amounts of two payments
inadvertently switched, resulting in overpayment to one payee);
B-187180,  September 21, 1976 (wrong amounts inserted on checks).
Thus, it is possible for a supervisor to be relieved for an error by a
subordinate which, if attributable to the disbursing offker personally,
would have resulted in the denial of relief. We previously cited several
cases denying relief for payments made on the basis of obviously
altered documents. These were cases in which the disbursing oftlcer
saw or should have seen the documents. Relief has been granted for
similar losses occurring in otherwise adequate systems under which
the supervisor was not required to see, and in fact did not see, the
altered document. B-141038-O.  M., November 17, 1959.

Where the subordinate who made the payment is also an accountable
officer (a cashier, for example), the standard for relieving the
subordinate is whether the individual complied with established
procedures and whether anything occurred which should reasonably
have made the individual suspicious that something was wrong. ~,
B-233997.3, November 25, 1991; B-241880,  August 14, 1991.
Depending on the particular facts, in cases involving two disbursing
officers accountable for a payment, one a supervisor and the other a
subordinate, it is possible for relief to be granted to both, denied to
both, or granted to one and denied to the other. Examples of cases
applying the above standards in which relief was granted to the
supervisor but not the subordinate are B-231503,  June 28, 1988
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(cashier failed to observe annotations on voucher), and B214436,
April 6,1984 (agency declined to seek relief for subordinate who had
failed to follow established procedures).

In our coverage of physical loss cases, we emphasized the importance
of statements by the accountable officer. The principle applies equally
in improper payment cases. The existence of adequate controls and
procedures is usually documented, but this is not always the case, and
the passage of time may make it impossible to locate a copy of the
specific version of the SOPS in effect at the time of the payment. Also,
testimony of the accountable ofllcer(s) and other involved persons is
often the only way of establishing how the controls and procedures
were being implemented at the time of the payment. While the
disbursing officer’s own statement is obviously not disinterested and
cannot be regarded as conclusive, it is always given appropriate
weight and, as with unexplained loss cases, has often been enough to
tip the balance in favor of relief where the record contains no
controverting evidence or where document.ay  evidence is no longer
available. Examples are B-234962,  September 28, 1989; B-215226,
APril 16, 1985; B-217637,  March 18, 1985; B-216726,  January 9,
1985; B-215833,  December 21, 1984; and B-212603  et al.,
December 12, 1984.

Finally, a disbursing officer has the same statutory right as a
cetiifying  officer to obtain an advance decision from the Comptroller
General. 31 US.C. $3529. Obviously, if the decision is to serve the
purpose of protecting the disbursing officer, the request must include
the facts which gave rise to the doubt. 20 Comp,  Gen. 759 (1941).
Following administrative advice in lieu of seeking a GAO decision may,
depending on the circumstances, bear upon the issue of whether the
disbursing officer exercised due care. ~, 49 Comp. Gen. 38
(1969). We previously noted that consulting agency counsel will help
a certifying officer establish good faith. There is no reason why it
should not equally help a disbursing officer establish good faith and
due”care,  although it may not be enough if the advice received flies in
the face of contrary information in the hands of the disbursing officer.
~, 65 Comp. Gen. 858 (1986), affd upon reconsideration,
B-217114.5, June 8, 1990. Whichever course of action is chosen, the
disbursing officer faced with a doubtful payment needs to do
something. The road to relief will be very diftlcult  if a disbursing
officer who is admittedly in doubt proceeds to make the payment
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without consulting either GAO or appropriate agency officials. See 23
Comp.  Gen. 578 (1944).

b. Some Speci13c  Applications The federal government disburses money in an immense variety of
situations-payments to employees (salary, allowances, awards),
payments to contractors, payments under assistance programs,
payments to various claimants, etc. Every situation in which proper
payments can be made presents the potential for improper payments,
resulting from such things as fraud, government error, or the
misapplication of legal authority or limitations. To illustrate some of
the situations that may arise, we present here a selection of improper
payments for which relief has been sought under 31 U.S.C.  $ 3527(c).
In each case, the relief question was approached by applying the
principles and standards discussed in Section D.3.a.

In view of the differences in disbursement systems between the
military departments and the civilian agencies, a large proportion of
the cases involve military disbursing officers, and several would be
certi~g officer cases if they occurred in civilian agencies. A few of
the situations can arise only in the military departments.

(1) Fraudulent travel claims

Cases under this heading range from single payments to massive
schemes. They involve two distinct situations–fraudulently obtained
travel advances and payments based on fraudulent travel vouchers.

In B-240654,  February 6, 1991, an imposter, using falsified travel
orders and a phony military identification card, obtained travel
advances at six Air Force bases totalling  nearly $74,000. The Air
Force was able to identify the imposter and he was arrested, but
committed suicide before trial. In another case, an individual stole an
identification card from an athletic locker at the Pentagon and used it
to obtain travel advances at several Army installations. The fraud was
successful because the thief bore a sufficient resemblance to the
card’s owner. B-217440/B-217440.2,  April 16, 1985; B-217440,
February 13, 1985. The losses in these cases were attributed to
skillfully executed criminal activities. Other cases involving
fraudulently obtained travel advances include B-246371,  June 23,
1992; B-234962,  September 28, 1989; B-221395,  March 26, 1986;
and B-210648,  March 15, 1984.
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The second group of cases is similar except that the fraudulent
document is a travel voucher rather than a travel order. Several
related cases involve a conspiracy carried out over several years by
employees of the Army Corps of Engineers. Basically, the employees
presented vouchers based on fraudulent lodging receipts, often
provided by friends or relatives. The scheme eluded detection for
several years until it was discovered that the providers of the receipts,
who had “verified” the accuracy of the receipts to the Corps, were
themselves participants in the fraud. The disbursing offker in one
district was relieved in part, but relief was denied for payments made
after he had received information putting him on notice of the
possibility of fraud. 65 Comp.  Gen. 858 (1986). In another district,
the disbursing officer stopped making payments immediately upon
being advised of the investigation, and was relieved in full.
B-217114.2,  February 3, 1988,

A simpler situation is B-215737,  November 5, 1984, in which an
individual presented to an Army cashier a travel voucher which had
been issued to someone else. Relief was granted to the Finance and
Accounting Ofllcer, but denied to the cashier because she failed to
compare the name on the presenter’s identification card with the
(different) name on the voucher. Some additional fraudulent travel
voucher cases are B-22927A,  January 15, 1988; B-222915,
September 16, 1987; B-213824,  July 13, 1987; and B-224832,  July 2,
1987.

[2) Other cash payments fraudulently obtained

It maybe noted, somewhat cynically, that if there is a way to obtain
cash from the federal government, someone wili try to do it
fraudulently. In some cases, losses can be prevented by the exercise
of due care. In 68 Comp.  Gen. 371 (1989), for example, an individual
deposited two “Greenback Money Drafts” in the patients’ account at a
VA hospital. These are drafts, resembling checks, which the issuing
bank provides to various public places. A person with an account in
the issuing bank can sign one of the forms and cash it elsewhere. The
back of the form explicitly states, “You must call [the issuing bank]
before cashing,” so that the bank can veri~ the existence of the
account and the sufficiency of funds. In this instance, the cashier
accepted the drafts without calling the issuing bank, the patient
withdrew the funds shortly thereafter, and it was subsequently
discovered that the drafts had been fraudulently negotiated. Relief was
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denied because of the cashier’s negligent failure to follow the explicit
printed instructions.

In another case, relief was denied to a cashier who made a cash
payment to a courier without requiring any identification. The courier
turned out to be an imposter. B-178953,  August 2, 1973.

In many cases, due care will not prevent the loss, and relief is granted.
Illustrative cases involving miscellaneous military cash payments,
similar to the travel advance cases noted above, are B-245127,
September 18,1991 (transientheaccession  payment); B-226174,
June 18, 1987 (casual payment); B-215226,  April 16, 1985 (special
reenlistment bonus); and B-209717.2, July 1, 1983 (military pay
voucher with separation orders). Relief was denied to a cashier in
another casual payment case, B-227209,  August 5, 1987,  for
neglecting to spot inconsistencies on the face of the voucher.

(3) Military separation vouchers

The cases under this heading involve overpayments on military
separation vouchers attributable to government error rather than
fraud on the part of the recipient. In each case, the supervisory
disbursing officer was relieved, illustrating the previously noted
proposition that even a well-established and carefully supervised
system of controls and procedures cannot be expected to totally
eliminate human error.

In B-230842,  April 13, 1988, and B-227412,  July 2, 1987, a cashier
made an overpayment by using the amount from the wrong block on
the voucher. In B-228946,  January 15, 1988, the cashier failed to
clear a previous transaction from her adding machine. In all three
cases, the agency sought relief for the supervisor while holding the
cashier liable. Similar cases are B-222685,  June 20, 1986; B-221453,
June 18, 1986; and B-212293,  November 21, 1983. Relief has been
granted to the cashier in cases where the cashier followed applicable
procedures and the error was attributable to someone else. ~,
B-226614,  May 6, 1987; B-221471,  January 7, 1986.

(4) Assignm ent of contract payments

Under the Assignment of Claims Act, 31 IJ.S.C. $3727 and 41 U.S.C.
$15,  when a contractor assigns future contract payments to a

Page 9-96 GAO/OGC-92-13  Appropriations Law-Vol.  II



Chapter 9
Liability and Relief of Accountable Officers

financing institution (assignee), the assignee must fde written notice
of the assignment and a copy of the assignment with the pertinent
disbursing officer. Once this is done, the government’s obligation is to
make future payments to the assignee, and payments made directly to
the contractor are erroneous.

In B-213720,  October 2, 1984, an assignment under an Army Corps of
Engineers contract was properly fded with the disbursing officer, who
acknowledged receipt but neglected to retain a copy. Also, a copy was
inexplicably not placed in the contract ffle. A few months later, an
invoice was submitted clearly stating that payment should be made to
the assignee bank. A voucher examiner functioning as a certi@ing
officer failed to make appropriate inquiry to confirm the existence of
the assignment, and instead followed the advice of the purchasing
agent to pay the contractor. The disbursing officer then made
payment to the contractor, notwithstanding the information on the
face of the invoice indicating the existence of an assignment. Since the
Army voucher examiner was not a statutory certi@ing  ofiicer, primary
liability remained with the disbursing officer. Given the disbursing
officer’s failure to retain a copy of the assignment and to verify the
proper payee, relief was denied.

In other cases in which a military finance and accounting officer is
responsible for both certifying and disbursing functions, relief has
been granted where the errors are solely those of subordinates and
there is no lack of due care attributable to the disbursing ofticer
personally. B-216246,  May 22, 1985 (voucher examiner/certifying
officer failed to follow standard operating procedures, nothing on face
of voucher to suggest existence of assignment); B-214273,
December 11, 1984 (unknown clerk had misfded  notice of
assignment, office processed over 3,000 vouchers a month and could
pre-audit only on random basis).

(5) Improper purpose/payment beyond scope of legal  authority

Most improper purpose and similar cases will be certi~g  officer
cases. Those that involve disbursing officers are either military cases
or disbursements by imprest fund cashiers. The point to remember is
that relief is governed by the standards of 31 U.S.C. $ 3527(c),  and the
fact that a payment is unauthorized does not automatically indicate
lack of due care.
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Several imprest fund cashiers have been relieved where the vouchers
were proper on their face and included approvals by appropriate
agency officials, including a contracting ofilcer.  B-221940,  October 7,
1987 (refreshments at seminar); B-211265,  June 28, 1983 (air
ptiler); B-203553,  February 22, 1983 (air purifier). Prior approvals
of similar purchases may also be relevant in establishing due care. 61
Comp. Gen. 634,637 (1982). Note that the purchase in each case was
not plainly illegal. (Refreshments may be authorized under the
Government Employees Training Act and air purifiers are authorized
in some situations.)

In B-217668,  September 12, 1986, relief was denied to an Army
Finance and Accounting Officer who purchased beer for troops
engaged in a joint military exercise. While the beer could have been
purchased with nonappropriated  funds (or–dare we suggest-paid for
by the individuals who drank it), it is not an appropriate use of the
taxpayers’ money. The decision recognized that relief might
nevertheless be possible if the standards for relief of a supervisor
under 31 U.S.C. 5 3527(c)  were met, but the record did not contain
sufficient information to enable an independent judgment.

4. Check hSSX?S

a. Check Cashing Operations Check cashing by disbursing oftlcers is governed by 31 U.S.C. $3342.
Subsection (a) authorizes disbursing officers to:

“(l) cash and negotiate negotiable instruments payable in United States currency or
currency of a foreign country;

‘(2) exchange United States currency, coins, and negotiable instmments  and
currency, coins, and negotiable instruments of foreign countries; and

“(3) cash checks drawn on the Treasury to accommodate UNted  States citizens in a
foreign country [only ifpreaented  by a payee who is a United States citiaen and
satisfactory local banking facilities are not available].”

Transactions under subsections (a)(1)  and (a)(2)  are authorized for
official purposes or to accommodate certain classes of persons,
inchding  government personnel, hospitalized veterans, contractors
working on government projects, and authorized nongovemment
agencies operating with government agencies. 31 U.S.C. $ 3342(b).
These are sometimes called “accommodation transactions.” The
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statute applies to legislative branch (and presumably judicial branch)
agencies as well as executive branch agencies. 64 Comp. Gen. 152
(1984). The Tressu~  Department is authorized to issue implementing
regulations and may delegate that authority to other agencies. 31
U.S.C. $ 3342(d).

Of particular relevance here are31U.S.C.$33342(c)(2)  and (c)(3):

‘(2) The head of an agency having jurisdiction over a disbursing of!lcial  may offset,
within the same f~cal year, a deficiency resulting from a transac tion under subsection
(a) of this section with a gain from a transaction under subsection (a). A gain in the
account of a disbursing official not used to offset deficiencies under subsection (a)
shall be deposited in the Treasury as miscellaneous receipts.

“(3) Amounts necessary to adjust for deficiencies in the account of a disbursing
official because of transact”ions  under subsection (a) of this section are authorized to
be appropriated.”

One important application of the offsetting authority of 31 U.S.C.
s 3342(c)(2)  is losses resulting from certain foreign currency
exchange transactions, and cases involving this application we noted
later in this chapter. However, nothing in the statute limits it to
foreign exchange transactions. The offsetting authority applies by its
terms to “a deficiency resulting from a transaction under subsection
(a),” and this includes check cashing operations as authorized by
subsections (a)(1)  and (b).

Decisions rendered shortly after the statute was enacted applied it to
uncollectible checks cashed over forged endorsements and explicitly
recognized the statute as a form of relief. The first such case was 27
Comp.Gen.211  (1947), stating at 213:

“Since the cashing of a check is an operation authorized under the act, any loss
arising out of such transaction properly may be considered as coming within the
purview of the term ‘any deficiencies’ for which relief is contemplated under the
act.” .

This holding was followed ih 27 Comp.  Gen. 663 (1948). The original
version of 31 U.S.C.  53342, enacted in 1944 (58 Stat. 921), did not
include the offsetting authority. See B-39771,  September 26, 1950. It
was added in 1953 (67 Stat. 62). Thus, the “relief” referred to in 27
Comp.Gen.211  and 27 Comp. Gen. 663 was simply the authority to
use agency appropriations to a~ust  the deficiencies. Both cases
involved the Army, which at the time received annual appropriations
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for this purpose. The Army was thus in a position to invoke the
statute, and the a~”ustments  had the effeet of relieving the disbursing
Ofikrfil

FOr the ritti fuiii dEctidiM,  ME primgpj~~ ~s~bj!~hed  by ~~ EOrnp-
~en. .21 i mw littlg  uac, rmd check cofitiing  IMMM W’BM UW IF@!!

were mostly treated as improper paymen~  requiring relief Illldt?r
whatever authorities were available (31 U.S.C.  S 3527(c) since 1955).
A 1991 decision to the Air Force, 70 Comp. Gem 616, changed this
and, in effect, reverted to the approach of 27 Comp. Gen. 211, now
augmented by the offsetting authority. After reviewing precedent and
legislative history, the decision concluded that-

“section 3342 may be applied to check cashing losses. Thus, an sgency may use
section 3342 to offset losses from cashing uncollectible checks with gains from other
section 3342(a) activities.”

Offsetting under section 3342(c)(2)  is done on a fiscal-year basis. Art
uncollectible check becomes a deficiency not when it is cashed by the
disbursing officer, but when it is dishonored and returned to be
charged to the disbursing officer’s account. If these events occur in
different fiscal years, the deficiency is chargeable to the latter year.
B-120737,  December 27, 1954. If an item is charged as a deficiency in
one year and collected in a subsequent year, the collection should be
charged to the fiscal year account in which the collection is made
regardless of the fiscal year in which the deficiency was charged. Id.—

For checks cashed within the authority of 31 U.S.C. $3342, following
the procedures of that statute eliminates the need to pursue relief
under 31 U.S.C. $ 3527(c).  If there is a net gain in an account for a
given fiscal year, the net gain is deposited in the Treasury as
miscellaneous receipts, and that ends the matter. If there is a net loss,
and the agency is able to make an a@ustment  from an available
appropriation, the ac@stment  clears the disbursing officer’s account
and similarly ends the matter. A net loss resulting from the application
of 31 U.S.C.  $ 3342(c) is not an Antideficiency  Act violation. 61 Comp.
Gen. 649 (1982).

It must be emphasized that 31 U.S.C.  $3342  does not make an
agency’s appropriations available for these ac(justments. It merely
authorizes appropriations for that purpose. For disbursing officers
within the Department of Defense, permanent authority exists to use
appropriated funds for “losses in the accounts of disbursing officials
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and agents in accordance with law.” 10 U.S.C. 9 2781(2).  Civilian
agencies will need comparable authority which may be in the form of
permanent legislation, specific appropriations, or specific language in
a lump-sum appropriation (for example, “including adjustments as
authorized by 31 U.S.C. 0 3342”).

The July 199 1 decision made two other very important points. First,
the offsetting authority of 31 1J.S.C. 9 3342 is discretionary. An agency
is not required to use it, but retains the option of refusing to adjust a
disbursing officer’s account, in which event the relief avenue of 3 1
U.S.C. 8 3527(c) remains available.

Second, while good faith and due care are prerequisites to relief under
31 U.S.C. 9 3527(c), section 3342 contains no comparable
requirement. Thus, the use of section 3342 does not require findings
of good faith and due care. Decisions stating or implying the contrary,
such as 27 Comp. Gen. 2 11, were modified to that extent. Be that as it
may, it is undesirable as a matter of policy to use 31 U.S.C. 0 3342 to
relieve a disbursing officer for losses attributable to bad faith or lack
of due care, and an agency is well within its discretion to decline use
of those procedures in such cases.

The discretion to use 31 u.S.C. 8 3342 applies only to checks cashed
within the scope of the statute. Losses resulting from checks cashed
beyond the scope of that authority (i.e., not for an official purpose or
for a person not within one of the classes specified in subsection
3342(b)) may not be offset or adjusted under the authority of section
3342, but are improper payments for which administrative relief is
available only under 31 u.s.C. 5 3527(c). 70 Comp. Gen. 420 (1991);
B-12760%O.M., May 28,1956.

The losses under consideration-uncollectible check losses resulting
from check cashing operations-fall into several distinct but related
fact patterns. Cases cited below which predate GAO's July 199 1
decision are all section 3527(c) relief cases resolved under the
principles and standards previously discussed; all could now be
resolved under the offset and adjustment authority of 31 U.S.C. 9 3342.

1. Uncollectible personal check. Cases in this category tend to involve
either of two general situations:
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● Thief steals someone else’s personal checks and cashes them in
coqiunction  with stolen or fraudulent identification. B-246418,
February 3, 1992; B-240440,  March 27, 1991; B-212588,  August 14,
1984.

● Thief cashes checks from a fraudulently established checking account
in the name of some other real or fictitious person. B-229827,
~tI.IUl~  14, 1988; B-221415,  March 26, 1986; B-220737/B-220981,
December 10, 1985.

2. Fraudulent endorsement of government check. In this situation, a
thief steals a legitimately issued government check (paycheck, tax
refund check, etc.) and cashes it with the aid of stolen or fraudulent
identification. ~, B-227436,  July 2, 1987; B-216726,  January 9,
1985; and B-214436,  Apfi 6, 1984.

3. Fraudulent alteration of amount on government check. If the
amount is fraudulently raised by the payee, the liability of the
disbursing oftlcer is the difference between the original amount and
the fraudulent amount. B-228859,  September 11, 1987. If the amount
is altered and the check cashed by someone other than the payee, the
disbursing officer’s liability is the full amount of the payment.
B-221 144, April 22, 1986.

The opportunity for fraudulent alteration of amounts naturally
decreases when the amount is also spelled out in words on the face of
the check. 62 Comp. Gen. 476, 481 (1983). However, spelling the
amount out in words is not required on government checks, and
Treasury checks generally do not do so. See I Treasury Financial
Manual $ 4-5050.45c (T/L 496). If a disbursing officer is in
compliance with the TFM and applicable agency regulations, relief will
not be denied solely because the amount is not written out in words.
65 Comp.  Gen. 299 (1986); B-209697,  November 21, 1983.

4. Postal money order. The authority of 31 U.S.C.  s 3342(a)(1)  is not
limited to checks but applies to “negotiable instruments” generally,
which includes postal money orders. ~, B-217663,  July 16, 1985
(fraudulent alteration of amount); B-213874,  September 6,1984
(forged endorsement).

b. Duplicate Check Losses A duplicate check loss, as we use the term here, is a loss resulting
when (1) a payee claims nonreceipt of an original check, (2) the
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government issues a replacement check, and (3) both checks are
negotiated.

Replacement checks are issued under the authority of 31 U.S.C.
$3331. If an original check “is lost, stolen, destroyed in any part, or is
so defaced that the value to the owner or holder is impaired,” the
Secretary of the Treasury may issue a replacement check, and may
delegate that authori~to  other agencies. 31 U.S.C.  5$ 3331(b),  (f).
The Secretary has discretionary authority to require an
indemnification agreement from the owner or holder prior to issuing
the replacement check. Id. $ 3331(e).—

The current system for issuing replacement checks, developed by the
Treasury Department in the mid- 1980s,  is reflected in 31 C.F.R. Parts
245 and 248, I Treasury Financial Manual Chapter 4-7000, and TFM
Bulletin No. 83-28 (August 2, 1983).’~  In brief, upon receipt of a claim
for loss or nonreceipt of an original check, the spending agency may
certify anew payment. 31 C.F.R. $245.5. In agencies for which
Treasury disburses, an agency certifying officer certitles the
replacement check to a Treasury disbursing officer. For agencies
which do their own disbursing, most notably the military departments,
the “recertification” is an internal procedure based on agency as well
as Treasury regulations. The replacement check, which has a different
serial number from the original check, is called a “recertified check.”
Formerly, most replacement checks were ‘substitute checks” with the
same serial number as the original check. With the implementation of
the recertification procedure, Treasury announced that substitute
checks would generally no longer be available. TFM Bulletin No.
83-28, para. 2.34

The Treasury regulations specify the responsibiIities  of the payee. If
the original check shows up before the claimant receives the
replacement check, the claimant should notify the agency and follow
the agency’s instructions. 31 c..F.R. $ 245.8(a).  If the original check
shows up after receipt of the replacement check, the claimant is to
return the original to the issuing agency. “Under no circumstances

aaprior ~Dproache~ had produced Complex problems and were _sfactoW. ‘ee 62 Comp”
Gen. 91 (1982) and GAO report Millions Paid Out in Duplicate and Forged Government Checks,
AFMD-81-68 (October 1, 1981).

~4The reg~ations  now Uw the te~ “substitute check” OIdY in 31 C.F.R. p@ 248 k ‘ie Con@W
of “depositary checks, ” checks drawn on accounta maintained in depositary banks in U.S.
territories or foreign countries.
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should both the original and replacement checks be cashed.” Id.
$ 245.8(b).

—

Payees  do not always read Treasury regulations, however, and
sometimes cash both checks. Since the agency’s obligation is to make
payment once, cashing both checks results in an erroneous payment
for which some accountable officer is liable unless relieved. In the
most common situation, the payee cashes both checks. The first check
satisfies the government’s original obligation, and issuing the
replacement check is an authorized transaction. Thus, the loss occurs
“when the second check is wrongfully presented and paid. (The actual
sequence in which the payee negotiates the original check and the
replacement check is immaterial.)” 62 Comp. Gen. 91,94 (1982).
Depending on the agency and the nature of the error, the proper relief
statute will be either 31 U.S.C. $3528  (cert@ng  oflicer) or 31 U.S.C.
$ 3527(c)  (disbursing officer). For the military departments, even
though they may employ a “recertification” procedure, the proper
statute is section 3527(c).  66 Comp. Gen. 192, 194 (1987).

GAO’S frost relief decision under the recertification procedure was 65
Comp.  Gen.811  (1986). Reiief for a duplicate check loss is granted if
(1) the accountable officer followed applicable regulations and
procedures, (2) there is no indication of bad faith, and (3) the agency
has pursued or is pursuing adequate collection action to recover the
overpayment. ~. at 812. This is essentially the same standard that had
been applied under the former “substitute check” system. ~, 65
Comp. Gen. 812,813 (1986); 62 Comp.  Gen. 91,97 (1982). A few
more recent cases applying this standard are 70 Comp.  Gen. 298
(1991) (Navy); B-237343,  January 23,1991 (Army); and B-232773,
January 12, 1989 (Defense Logistics Agency). Of course, reIief cannot
be granted until a loss actually occurs. 70 Comp. Gen. 9, 12 (1990);
66 Comp.  Gen. 192, 194 (1987). The documentation required to
support a relief request in a duplicate check case is spelled out in
B-221720,  May 8, 1986, and includes such things as copies of both
checks, the claim of nonreceipt, the agency’s stop payment request,
Treasury’s debit voucher, and documentation of collection efforts.

If the disbursing officer is a supervisor and the duplicate check is
actually issued by a subordinate, both are accountable ofilcers for
purposes of liability and relief. 62 Comp. Gen. 476, 479–80 (1983);
B-213471  et al., January 24, 1984; B-212576  et al., December 2,
1983. The relief standards are those set forth in Section D.3.a of this
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chapter for improper payments generally. As with other relief
situations, lack of due care, failure to follow established procedures
for example, wili not preclude relief if it was not the proximate cause
of the loss. 70 Comp.  Gen. 298 (1991); B-225932,  March 27, 1987.

Treasury regulations encourage, but do not require, the agency to
obtain a signed statement from the claimant before issuing or
certifying a replacement check. 1 TFM $ 4-7060.20a. If the agency’s
own regulations require the statement, failure to obtain it will
generally be regarded as lack of due care. Relief is granted or denied
based on application of the proximate cause concept. 70 Comp. Gen.
298 (1991); B-225932,  March 27, 1987. If the statement is obtained
but turns out to be a misrepresentation, it is not the accountable
officer’s fault. B-247062,  June 9, 1992. In 70 Comp. Gen. 9 (1990),
GAO advised the Navy that it could waive its own requirement for
claimant statements where a box containing over 4,600 checks was
lost en route to the Philippines, and obtaining individual statements
prior to issuing replacement checks would have caused undue delay
and hardship.

GAO has expressed concern over issuing replacement checks
prematurely, that is, without giving the original check a reasonable
time to arrive. While the timing is essentially a matter of agency
discretion, it is also a factor which may bear upon the issue of due
care. 63 Comp.  Gen. 337 (1984). Timing should include risk
assessment. Thus, a shorter waiting period maybe appropriate where
the payee has a continuing relationship with the agency and
recoupment by offset is therefore presumably easier. I TFM
$ 4-7060 .20e; B-2261 16, February 20, 1987. As a general
proposition, GAO will not question awaiting period of at least 3
working days. 63 Comp.  Gen. 337; I TFM $ 4-7060.20a. For checks
mailed  prior to the actual payment date, the 3-day period may include
mailing days. B-230658,  June 14, 1988. Awaiting period of less than
3 days needs to be specifhllyjustified.  See B-215433/B-215515,
Ju,ly 2, 1984. A good example is B-24636~February  3, 1992 (payee
who was in Virginia could not have received original check
inadvertently mailed to Florida).

It is possible, although the cases are (and should be) rare, for
duplicate check losses to occur with checks issued to a bank under
direct deposit procedures. Recoupment efforts should be directed
against the bank which made the error, leaving it to the bank to then
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recover from the individual depositor as an independent transaction.
B-21543  UB-215432,  January 2, 1985. Related decisions arising from
the same set of losses are B-215432.3,  August 22, 1991 (finally
granting relief upon documentation of collection efforts), and
B-215432  ~, July 6, 1984.

An agency’s internal controls and procedures form an important line
of defense against duplicate check losses. One agency, for example,
will issue a recertified check prior to obtaining the status of the
original check only if the employee has sufficient funds in his or her
retirement account to cover a potential loss, and requires specific
clearances upon termination of employment. These procedures, GAO
commented, “will better safeguard federal funds.” B-23261  5,
September 28, 1988. Agencies should also develop guidelines for
dealing with persons requesting several replacement checks within a
relatively short time period. Three replacement check requests within
an 1 l-month period, for example, should trigger some concern.
B-221398,  September 19, 1986. Guidelines may include such things
as counseling employees to take advantage of direct deposit
procedures and delaying recertification until the status of the original
check has been determined. The exact content of any such guidelines
is up to the agency. B-21 7947/B-226384,  March 27, 1987; B-220500,
September 12, 1986. Indemnification agreements may be desirable in
some circumstances, even where not required. See 66 Comp. Gen.
192, 194–95 (1987). Chargeback  data received from Treasury should
be processed and forwarded to the pertinent finance office as
promptly as possible. B-226316et  al., April 9, 1987.

Cases occasionally present variations on the factual theme, but the
basic relief approach is the same. ~, B-226769,  July 29, 1987
(agency issued replacement for wrong check); B-195396,  October 1,
1979 (agency inadvertently issued two replacement checks).

In our coverage of physical losses, we discussed the dollar amount
GAO ,has established, currently $3,000, below which agencies may
grant relief without the need for GAO involvement. In October 1991,
GAO started extending the limit selectively to certain categories of
improper payments, one of which is duplicate check losses. For
duplicate check losses not exceeding $3,000, agencies may grant or
deny relief administratively, without the need for GAO concurrence, in
accordance with applicable statutes, regulations, and GAO decisions.
B-243749,  October 22, 1991 (civilian); B-244972,  October 22, 1991
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(military).’5 Section C.2 of this chapter contains more detail on how
the $3,000 limit operates.

In the cases cited and discussed thus far, it was the payee who
negotiated both checks. Where the original check is fraudulently
negotiated by someone else, the situation is a bit different. Here, the
replacement check rather than the ori@nal  check satisfies the
government’s obligation to the payee, and the loss results from
negotiating the original check. 66 Comp.  Gen. 192, 194 (1987). More
precisely, the loss results from payment on the original check since
there is nothing improper or incorrect in issuing  it. Id. If forgery is
established, Treasury will seek to recover from the b=nk which
negotiated the check. See B-232772,  October 17, 1989.

c. Errors in Check Issuance The October 1991 decisions just cited authorizing administrative
Process resolution of duplicate check losses not exceeding $3,000 extended

the authorization to another category of erroneous payments-those
resulting from “mechanical andor  clerical errors during the check
issuance process.” Thus, agencies may grant or deny relief for losses
in this category within the monetary ceiling, as with duplicate check
losses, in accordance with applicable statutes, regulations, and GAO

decisions. B-243749,  October 22, 1991 (civilian); B-244972,
October 22, 1991 (military). The relief standards are the same as
those previously discussed for other types of improper or erroneous
payments.

Cases under this heading may result from any type of check
payment-salary payments, payments to contractors, benefit
payments, etc.—and include a variety of fact patterns. A few cases
invoiving erroneous tax refund checks will illustrate. In each case, the
disbursing officer was a director of one of Treasury’s regional
financial centers (formerly called disbursing centers), a supervisory
official. In B-241098/B-241137,  December 27, 1990, the printing
system rejected two checks and automatically produced substitutes;
the printing operator failed to remove and void the original checks;
the originals and substitutes were issued and cashed by the payees.  In
B-187180,  September 21, 1976, a keypunching error transposed two
numerals, resulting in issuance of a check for $718 instead of the

o~he ~roce= a~u~y  s~ed with a limited authorization for the Army, B21437~,  Odober 9,
1987, revoked by the more inclusive B-244972.
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correct amount of $178. In B-235037,  September 18, 1989, an
overpayment was made due to an error during the “typing operation
and proof reading process.” Relief was granted in the first two cases
by applying the standards for relieving a supervisor; in the third, it
was denied because the request contained neither a description of
relevant controls and procedures nor statements by the individuals
concerned.

One more tax refund case illustrates the immutable law that anything
that can happen will happen. A tax refund check intended for John
and Ruth Puncsak  of San Francisco was drawn payable to “J. and R.
Puncsak,”  and erroneously sent to Joe and Rose Puncsak, also of San
Francisco, who were not entitled to a refund but instead owed money
to the Internal Revenue Service. The check was cashed, Joe and Rose
claiming that they endorsed the check but then lost it. GAO advised the
IRS to raise a charge against the account of the responsible
accountable officer. B-1 12491, April 17, 1953. (Since this case
predated the enactment of 31 U.S.C.  $ 3527(c),  there was no way to
consider administrative relief.)

As B-241098/B-241  137 demonstrates, most mechanical errors are not
purely mechanical, but involve human error as well, such as failure to
spot the error during a verification process. Also, many of these cases
involve the issuance of duplicate checks, the difference between these
and the previously discussed duplicate check losses being that these
losses do not result from a claim of nonreceipt but from the
simultaneous issuance of duplicate checks attributable to government
error. Similar cases involving other types of payments are B-239371,
June 13, 1990; B-239094,  June 13, 1990; B-237082  et al., May 8,
1990; B-235044  et al., March 20, 1990; and B-235036,  October 17,
1989. Some factual variations follow:

● Machine that stuffs checks into envelopes was misaligned, obscuring
the names and addresses. Treasury decided to shred the original
checks and reissue them. One of the originals was inadvertently
delivered rather than shredded, causing a duplicate payment.
B-245586,  November 12, 1991.

● Due to mechanical failure, a check”printing  machine failed to advance
a voucher schedule and a second check was issued to a person with
the same name but different middle initial than the correct payee. A
clerk failed to notice the error during verification. In view of the
volume of work at the disbursing center, the error was viewed as the
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type that will occasionally escape even in a well-established and
carefully supervised system. B-195106,  July 12, 1979.

9 Malfunction of feed mechanism on printing machine caused one check
to skip, printing the inscription on the next check. The f~st  check was
replaced without noticing the duplicate; both checks were issued.
Relief was granted on the same basis as in B-195106.  B-212431,
November 21, 1983.

“Clerical error” means human error without contributing mechanical
malfunction. Relief standards remain the same. The cases noted in the
following groupings, as with the last three tax refund cases cited
above, are intended to illustrate factual variations.

. 1. Payment of wrong amount. The person preparing a check for a
military separation voucher misread a dollar sign as the number “8,”
and printed a check for $899 instead of the correct amount of $99.
B-238863,  July 11, 1991. A voucher examiner preparing a partial
payment to a contractor erroneously used the total amount due on the
contract instead of the amount of the partial payment. B-22741O,
August 18, 1987.

2. Payment to wrong person. A clerk consolidating two contract
payment vouchers in a single check payable to a credit union
erroneously listed only one account number, causing an overpayment
to one contractor and necessitating a replacement check to the other.
B-238802,  December 31, 1990. Further examples are B-234197,
March 15, 1989 (misreading of documents resulted in payment to
subcontractor instead of prime contractor); B-229126,  November 3,
1987 (keypunch error generated payment to wrong contractor);
B-212336,  August 8, 1983 (voluntary child support allotment paid to
wrong person due to error in assignment of organization code);
B-192109,  June 3, 1981 (check issued to wrong person with slightly
different name than correct payee); B-194877,  July 12, 1979
(amounts of two checks inadvertently switched).

3. Duplicate payment. Treasury Financial Center was issuing
replacements for a batch of mutilated checks. One mutilated check
became separated from the rest and was erroneously released along
with its replacement. A computer operator had failed to verifi  each
replacement check against the corresponding mutilated check.
Because controls were in place which would have prevented the error
had they been followed, and considering the large volume of work at
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the disbursing center, relief was granted to the disbursing officer, the
center’s director. (The computer operator is not an accountable
officer.) B-231551,  September 12, 1988.

Most duplicate payments are recovered, but many either are not or
involve the expense of collection action or litigation. Especially in the
area of payments to contractors, duplicate payment losses can involve
large amounts. GAO surveyed a number of agencies in the mid- 1980s,
and emphasized the importance of adequate internal controls. ~,
General Services Administration Needs to Improve its Internal
Controls to Prevent Duplicate Payments, GAO/AFMD-85-70  (August 20,
1985];  Strengthening Internal Controls Would  Help the Department
of Justice Reduce  Duplicate Payments, GAO/AFMD-85-72  (August  ZO,
1985). A case involving a duplicate payment to a contractor in which
relief was granted on the basis of adequate controls is B-24 1019.2,
February 7, 1992.

5. Wd7.lte of Limitations The accounts of accountable officers must be settled by GAO within
three years “after the date the Comptroller General receives the
account.” 31 U.S.C.  $ 3526(c)(l).  Once this 3-year period has expired,
no charges may be raised against the account except for losses due to
fraud or crirninal action on the part of the accountable officer. Id.
$ 3526(c)(2).  Enacted in 1947 (61 Stat. 101), this legislation –

effectively operates as a limitation on establishing an accountable
oftlcer’s liability for improper expenditures. As the Defense
Department pointed out in recommending the legislation, a time
limitation is desirable because passage of time diminishes the chances
of recovering from the payee or recipient, leaving the liability solely
with the accountable officer. S. Rep. No. 99, 80th Cong., 1st Sess.
(1947), reprinted in 1947 U.S. Code Cong. Serv. 1075, 1077–78.

Unlike other statutes of limitations which merely affect the remedy
(for example, by barring the commencement of legal proceedings), 31
U.S.C.  $ 3526(c) completely eliminates the debt. B-181466,
November 19, 1974 (non-decision letter). Once an account has been
settled, it cannot be reopened (except for fraud or criminality, as
noted above), and the authority to grant or deny relief no longer
exists. Thus, an accountable officer can escape liability for an
improper expenditure if the government does not raise a charge
against the account within the 3-year  period. ~, 62 Comp. Gen.
498 (1983); B-223372,  December 4, 1989; B-198451.2,
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September 15, 1982. Once an accountable ofiicer’s  liability has been
timely established, section 3526(c) does not limit the government’s
recovery from that officer. 31 U.S.C. $ 3526(c)(4)(B).

The statute of limitations of 31 U.S.C.  $ 3526(c)  applies only to
improper payments and not to physical losses or deficiencies. 60
Comp.  Gen. 674 (1981). An accountable officer’s liability for a
physical loss or deficiency is wholly independent of anyone’s “raising
a charge” against that officer’s account.

The original version of 31 U.S.C.  $ 3526(c)  was enacted at a time when
all accounts were physically transmitted to GAO for settlement, GAO

reviewed every piece of paper, and then issued a certifkate  of
sett~ement  to the accountable otllcer, “disallowing” credit for
questionable items. As a result of changes in audit methods, this is no
longer done. Rather, accounts are now retained by the various
agencies, and an account is regarded as settled by operation of law at
the end of the 3-year period except for unresolved items. GAO Policy
and Procedures Manual for Guidance of Federal Agencies, title 7,
$8.7.

To reflect these changes in audit procedures, the date a “substantially
complete” account is in the hands of the agency and available for
audit is now generally considered as the point from which the 3-year
period begins to run. E@, B-181466,  July 10, 1974 (non-decision
letter). Assuming that supporting documents are available at the end
of the time period covered by an accountable officer’s statement of
accountability, this will usually mean the date on which that statement
of accountability is certified. 7 GAO-PPM  $8.7.  There are situations,
however, in which the 3-year  period does not begin to run until some
later date. Where a loss is due to fraud, the period begins when the
loss is discovered and reported to appropriate agency officials.
B-239802,  April 3, 1991;  B-239122,  February 21, 1991. Where an
agency has no way of knowing that an improper payment has
occurred until it receives a debit voucher from the Treasury
Department (duplicate check losses, for example), the 3-year  period
begins to run when the agency receives the debit voucher. B-226393,
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April 29, 1988. If the date of receipt cannot be determined, the date of
the debit voucher is used. Id.s(j—

If art irregularity has not been resolved by the agency within two years
from the time the statute of limitations begins to run, the irregularity
should at that time be reported to GAO. This maybe in the form of a
relief request or a copy of the agency’s irregularity report. This is
designed to provide adequate time to consider a relief request or to
otherwise prevent expiration of the statute of limitations where
necessary. 7 GAO-PPM $ 8.4.C. See also, ~, 62 Comp.  Gen. 476,
480 (1983); B-227538,  July 8, 1987; B-217741,  October 15, 1985. Of
course, nothing prevents an agency from seeking relief sooner if
appropriate.

k noted above, the 3-year limitation does not apply to losses
attributable to fraud or other criminal action by the accountable
oftlcer.  31 U.S.C. $ 3526(c)(2).  It is automatically suspended during
war. Id. $ 3526(c)(3).  And it may be suspended by the Comptroller
Gene~d  with respect to a specific item to get additional evidence or
explanation necessary to settle an account. ~. $ 3526(g).  This may
be in the form of a timely Notice of Exception (B-2261 76, May 26,
1987), or other written notification (B-239592,  August 23, 1991;
B-239140,  July 12, 1991). The mere submission of a relief request
within the 3-year period, however, is not enough. 62 Comp. Gen. 91,
98 (1982); B-220689,  September 24,1986.

Finally, 31 U.S.C. s 3526(c) deals solely with the liability of an
accountable officer. It has no effect on the liability of the payee or
recipient of an improper payment. It does not establish a limitation on
recoveries against the improper payee or recipient, nor does it affect
the agency’s obligation to pursue collection action against the payee
or recipient. 31 U.S.C.  $ 3526(c)(4)(A);  Arnold v. United States, 404
F.2d 953 (Ct. Cl. 1968); B-205587,  June 1, 1982.

~~~or de~fii~m ~d not been entirely ciear on precisely which date tO We. ~, B-~~0689,

September 24, 1986 (date of debit voucher); B213874,  September 6, 1984 (irdosion  in
statement of accountability). B226393 established the propositions stated in the text and
moditled  prior decisions accordingly.
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E. Other Relief The relief statutes discussed thus far–31  U.S.C.  5$ 3527(a),  (b), (c),

Statutes
and 3528—are  the ones most commonly encountered and will cover
the vast mqjority  of cases. Several others exist, however. Our listing
here is not intended to be complete.

1. Statutes Requiring The statutes in this group are similar to 31 U.S.C.  $s 3527 and 3528 in
Affirmative Action that they require someone to actualiy  make a relief decision.

a. United States Claims Court The relief authority of the Claims Court is found in two provisions of
law:

“The United States Ckdrns  Court shall have jurisdiction to render judgment upon any
claim by a disbursing officer  of the United States or by his administrator or executor
for relief from responsibility for iosa,  in line of duty, of Government funds, vouchers,
records, or other papers in his charge, ” 28 US.C.  $1496.

“Whenever the United States Claims Court finds that any loss by a disbursing ofllcer
of the United States was without his fault or negligence, it shall render a judgment
setting forth the amount thereof, and the General Accounting OffIce shall allow the
oftlcer such amount as a credit in the settlement of hia accounts. ” 28 U.S.C.  $2512.

These provisions, which originated together in legislation enacted in
1866 (14 Stat. 44), predate all of the other relief statutes and were
once the only relief mechanism available apart from private relief
legislation. The Supreme Court has termed the Claims Court
legislation ‘a very curious provision” in that it permits a disbursing
ofllcer  to establish a defense to a claim which “the government can
only establish judicially in some other court.” United States v. Clark,
96 U.S. (6 Otto) 37, 43 (1877). In effect, it authorizes the Ckdrns
Court to render a declarato~  (as opposed to money) judgment.
Ralcon,  Inc. v. United States, 13 Cl. Ct. 294,300 (1987). Now, in view
of the comprehensive scheme of administrative relief Congress has
enacted, the Claims Court statute is rarely used.

b. Legislative Branch Agencies Since 31 U.S.C.  $3728, the primary certi~ng  officer relief statute,
does not apply to the legislative branch, Congress has enacted
specific statutes for several legislative branch agencies authorizing or
requiring the designation of certifying oftlcers, establishing their
accountability, and authorizing the Comptroller General to grant
relief. Patterned after 31 U.S.C.  $3728, they are: 2 U.S.C. 3 142b
(Library of Congress); 2 U.S.C.  S 142e (Congressional Budget Oi%ce);
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2 U.S.C. $ 142f  (Office of Technology Assessment); and 44 U.S.C. $308
(Government Printing Office).

c, Savings Bond Redemption Losses resulting from the redemption of savings bonds are replaced
Losses from the fund used to pay claims under the Government Losses in

Shipment Act. 31 U.S.C. $ 3126(a).  The statute further provides that
“an officer or employee of the Department of the Treasury is relieved
from liability to the United States Government for the loss when the
Secretary [of the Treasuy] decides that the loss did not result from
the fault or negligence of the. . . otllcer, or employee.” Relief is
mandatory if the government does not give the officer or employee
written notice of his or her liability or potential liability within 10
years from the date of the erroneous payment. Id.—

2. statutes Providing The statutes in this group either (1) provide that taking a certain
“Automatic” Relief authorized action which might otherwise be regarded as creating a

loss will not result in accountable officer liability, or (2) authorize the
resolution of certain losses in such a manner as not to produce
liability.

a. Waiver of Indebtedness Many statutes authorize the government to waive the recovery of
indebtedness resulting from various overpayments or erroneous
payments if certain conditions are met. Waiver statutes commonly
include a provision to the effect that accountable officers will not be
held liable for any amounts waived. For example, the statutes
authorizing waiver of overpayments of pay and allowances require
that full credit be given in the accounts of accountable officers for any
amounts waived under the statute. 5 U.S.C. S 5584(d)  (civilian
employees); 10 u.S.C. $ 2774(d) (military personnel); 32 U.S.C.
$ 716(d) (National Guard). Once waiver is granted, the payment is
deemed valid and there is no need to consider the question of relief.
~,, B-184947,  March 21, 1978. This result applies even where relief
has been denied under the applicable relief statute. B-1 77841 -O. M.,
October 23, 1973.

Examples of comparable provisions in other waiver statutes are 5
U.S.C. $ 8129(c)  (overpayments under Federal Employees
Compensation Act), 38 U.S.C.  $ 5302(d) (overpayment of veterans’
benefits) and 42 U.S.C, $ 404(c) (Social Security Act).
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b. Compromise of Under the Federal Claims Collection Act, if a debt claim is
Indebtedness compromised in accordance with the statute and implementing

regulations, no accountable officer will be held liable for the portion
unrecovered by virtue of the compromise. 31 U.S.C. S 371 l(d).

c. Foreign Exchange
Transactions

Earlier in this chapter we discussed 31 U.S.C.  $ 3342(c),  which
authorizes, with respect to activities authorized under section
3342(a),  losses to be offset against gains on a fiscal-year basis, and
also authorizes appropriations to make a@.@ments  for net losses.
Our prior discussion was in the context of check cashing operations.
Another important use of 31 U.S.C.  $ 3342(c) is accounting for certain
foreign exchange losses. To implement this authority in the foreign
exchange area, the Treasury Department has issued regulations
(Treasury Department Circular No. 830 and I Treasury Financial
Manual Chapter 4-9000), and has established an account entitled
“Gains and Deficiencies on Exchange Transactions” (I TFM
$ 4-9090.10). As with the check cashing context, the relevant point
here is that the use of 31 U.S.C. $ 3342(c) accomplishes the necessary
account a~ustment  and obviates the need to seek relief for any
accountable officer.

One use of the Gains and Deficiencies account is the adjustment of
losses due to exchange rate fluctuations. ~, 64 Comp.  Gen. 152
(1984) (restoration of losses in Library of Congress foreign currency
accounts attributable to currency devaluations); 61 Comp. Gen. 649
(1982) (determination of proper exchange rate); B-245760,
January 16, 1992 (devaluation of Laotian currency). However, in
order to use the Gains and Deficiencies account, losses must result
from “disbursing officer transactions” of the type authorized by 31
U.S,C. $ 3342(a).  45 Comp. Gen. 493 (1966). In that case, the
American Embassy in Cairo had made a payment for certain property
in Egyptian pounds. The sales agreement was not executed and the
money was refunded. At the time of the refund, the exchange rate had
changed and the same amount of Egyptian pounds was worthless in
U.S. dollars, resulting in a loss to the account. GAO agreed with the
Treasury Department that the loss resulted from an administrative
collection and not from a disbursing officer transaction, and should
therefore be borne by the relevant program appropriation rather than
the Gains and Deficiencies account.

GAO has also considered the use of the Gains and Deficiencies account
in a number of cases invoking Vietnamese and Cambodian currency
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after the American evacuation from those countries in the mid-1970s.
56 Comp. Gen. 791 (1977), overruled in part by 61 Comp. Gen. 132
(1981) (piaster currency physically abandoned or left in accounts in
Vietnam chargeable to Gains and Deficiencies); B197708,  April 8,
1980 (Vietnamese and Cambodian currency received by Treasury
from U.S. disbursing officers at exchange rate in effect at time of
evacuation subsequently became valueless; loss held to be of the type
contemplated by 31 U.S.C.  5 3342(c)).  However, U.S. currency which
was thought to have been burned but which subsequently turned up in
the United States had to be treated as a physical loss. 56 Comp. Gen.
at 793–96. (Relief was granted for this loss under 31 U.S.C. $ 3527(a)
in B-209978,  July 18, 1983.)

d. Check Forgery Insurance The Check Forgery Insurance Fund is a revolving fund the purpose of
Fund which is to make replacement payments to payees whose Treasury

checks have been lost or stolen and cashed over a forged
endorsement in limited situations. 31 U.S.C.  $3343. Before the Fund
may be used, four conditions must be satisfied: (1) the check is lost or
stolen without fault of the payee; (2) the check is subsequently
negotiated over the payee’s forged endorsement; (3) the payee did not
participate in any part of the proceeds of the check; and (4) recovery
from the forger or other liable party has been or will be delayed or
Unsuccessful.ni  Id. $ 3343(b).  Any recoveries are restored to the Ilmd.
I d .  5 3343(d).  –

—

A forged endorsement for purposes of the statute has been held to
include an unauthorized endorsement purported to be made in a
representative capacity. Strann v. United States, 2 Cl. Ct. 782 (1983)
(plaintiffs attorney endorsed tax refund check without authority).
The third condition, participation in the proceeds, does not require a
knowing participation. Koch v. Department of Health, Education, and
Welfare, 590 F.2d 260 (8th Cir, 1978); Dudenv. United States, 467
F.2d 924 (Ct. Cl. 1972). In Duden, for example, the plaintiffs former
husband endorsed her name on a tax refund check and subsequently
paid her part of the proceeds for support. She had no way of knowing
that the payment came from those proceeds. While the endorsement
was held not to be a forgery under the facts involved, the court also

37T0 fac~hte  ~roSecution,  GAfj hZIS advocated  the emctment  Ofa  federaf --or 1aw ‘or
forged ’heaaury checka. Forgery of U.S. Treasury Checka-Federal Misdemeanor Law Needed,
GAO/GGD-84-6  (November 17, 1983).
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noted that the plaintiff’s participation in the proceeds would preclude
recovery from the Check Forgery Insurance Fund. 467 F.2d at 930.

The bank presenting a check to the Treasury for payment guarantees
the genuineness of prior endorsements. 31 C.F.R. $240.5. Thus, in
many cases, the government will be able to recover from the
presenting bank~~,  Olson v. United States, 437 F.2d 981, 986–87
(Ct. Cl. 1971), cert. denied, 404 U.S. 939.

There is no mention of accountable officers in 31 U.S.C. $3343.
However, a payment from the Check Forgery Insurance Fund means
that only one payment is charged to the appropriations of the agency
incurring the original obligation, with the effect that no accountable
officer of that agency incurs any liability. See B-10929,  February 1,
1972.

e. Secretary of the Treamuy Enacted in 1947 (61 Stat. 730), 31 US.C. ~ 3333 provides that the
Secretmy of the Treasury will not be liable for payments made “in due
course and without negligence” of checks drawn on the Treasury or a
depositary, or other obligations guaranteed or assumed by the United
States, and that the Comptroller General “shall credit” the
appropriate accounts for such payments. At one time, many duplicate
check losses were handled under 31 U.S.C.  $3333. See 62 Comp. Gen.
91 (1982). It was Treasury’s practice to accumulate the cases and
submit them in groups, ~, B-1 15388, October 12, 1976, and
B-71585,  February 24, 1948, with credit being allowed as a matter of
routine. With the development of Treasury’s previously discussed
recertification procedure, much of the need to invoke 31 U.S.C. 33333
evaporated. While many of the earlier cases involved an exchange of
correspondence between Treasury and GAO, nothing in the statute
requires it, especially since GAO no longer maintains accounts and
“relief” is mandatory anyway.

f. Other Statutes There are several other statutes affecting the liability of accountable
ofilcers  in a variety of contexts. A few of them are:

● 5 U.S.C. $8321. Accountable officers are not liable for payments in
violation of statutes prescribing forfeiture of retirement annuities or
retired pay as long as the payments are made “in due course and
without fraud, collusion, or gross negligence.” The reason for this
statute was  to avoid having to deny relief under 31 U.S.C.  $ 3528(b)  for
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payments made in good faith solely because the payments are
specifically prohibited by law. B-122068,  March 18, 1955.

● 31 U.S.C.  $ 3521(c).  Previously noted, this statute protects
accountable officers from liability for losses under an authorized
statistical sampling procedure.

c 42 U.S.C.  $ 659(f). Disbursing officers are not liable for payments
under garnishment process which is “regular on its face” and in
compliance with 42 U.S.C.  $659.  See 61 Comp.  Gen. 229 (1982).

F. Procedures

1. Reporting of Agencies are required to document each fiscal irregularity that affects
Irregularities the account of an accountable officer, regardless of how it is

discovered. The report is retained as part of the account records and a
copy provided to the accountable officer and, in certain situations, to
GAO. GAO, Policy and Procedures Manual for Guidance of Federal
A/@@2% title 7} ~ 8“4”B” The Contenfi  of the report  ‘e set forth in 7
GAO-PPM  $8. 12.A, and include such things as a description of how
the irregularity occurred and a description of any known procedural
deficiencies and corrective action.

The agency’s next job is to attempt to resolve the irregularity, most
importantly by pursuing collection action against the improper payee
or recipient where possible. Recovery of the funds of course ends the
matter. If the funds cannot be recovered and the case is one in which
the agency may grant relief without GAO involvement, consideration of
relief is the next step. If the matter is resolved administratively in
either of these ways, the record should be further documented as
specified in 7 GAO-PPM  $8. 12.B (required administrative
determinations, etc.). There is no need to report resolved
irregtdarities to GAO.

If the irregularity cannot be resolved administratively within two years
after the date the account is available for audit, and if the loss exceeds
the monetary limit established for administrative resolution, the
agency should then submit to GAO either a copy of the updated
irregularity report or a relief request if appropriate. 7 GAO-PPM
$ 8.4.C. This 2-year guideline is especially important for improper
payments in view of the 3-year statute of limitations of 31 U.S.C.
$ 3526(c).  Thus, below-ceiling losses need not be reported to GAO at

Page 9-118 GAO/OGC-92-13 Appropriations Law-Vol.  II



Chapter 9
Liability and Relief of Accountable Offlcera

all; above-ceiling losses should be reported only if unresolved at the
end of the 2-year period. Of course, the agency may request relief
sooner if desired.

2. Obtaining Relief The GAO official designated to exercise the Comptroller General’s
authority under the various relief statutes is the Associate General
Counsel, Accounting and Financial Management Division, OffIce of
General Counsel. Relief requests where GAO action is necessary
should be addressed to GAO’S Office of General Counsel. The request
may be in simple letter format and should include all items specitled
in 7 GAO-PPM  $ 8.12.C.  These include a copy of the irregularity
report, a description of collection actions taken, and any required
administrative determinations. Of particular importance is a written
statement by the accountable ofllcer or a notation that the
accountable officer chooses not to submit a separate statement. Relief
will be granted or denied in the form of a letter addressed to the
official who submitted the request.

In arty case in which GAO has denied relief, the agency, or the
accountable officer through appropriate administrative channels, may
ask GAO to reconsider. GAO will not hesitate to reverse a decision
shown to be wrong. Any request for reconsideration should set forth
the errors which the applicant believes have been made, and should
include evidence (not mere unsupported allegations) to support the
basis for relief, for example, that the original denial failed to consider
certain evidence or to give it appropriate weight or relied too heavily
on other evidence in the record. Denials of relief are often based not
so much on the merits of the case but simply on the failure of the
original request to include sufficient information to enable an
independent evaluation. Of course, if the agency cannot or is unwilling
to make a required statutory determination, there is nothing GAO can
do and a request for reconsideration is pointless.

3. Payments of $100 or In B-161457,  July 14, 1976, a circular letter to all department and
Less agency heads, disbursing and certifying officers, the Comptroller

General advised as follows:

“[I]n lieu of requesting a decision by the Comptroller General for items of $25 or
less, disbursing and certif@g officers may herea.tter rely upon written advice from an
agency officiai  designated by the head of each department or agency. A copy of the
document containing such advice should be attached to the voucher and the propriety
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of any such payment wilf be considered conclusive on the Generaf Accounting OffIce
in its settlement of the accounts involved.”

The amount has since been raised to $100.7 GAO-PPM $8.3. This
does not preclude a certif~ng  or disbursing officer from seeking a
decision if deemed necessary since the entitlement to advance
decisions is statutoxy,  but it does provide a means for simplifying the
payment of very small amounts. An accountable officer is not liable
for a payment made under this authority even if the payment is
subsequently found to be improper or erroneous. The $100 threshold
applies equally to questions arising after payment has been made.
61 Comp.  Gen. 646,648 (1982).

4. Relief vs. Grievance Federal employees have the right to organize and to bargain
Procedures collectively with respect to conditions of employment. 5 U.S.C. $7102.

Collective bargaining agreements may include negotiated grievance
procedures, which may in turn protide  for dispute resolution by
binding arbitration. Id. $7122. The Federal Labor Relations Authority
decides questions ov=r an agency’s duty to bargain in good faith
under 5 U.S.C. $ 7105(a)(2)(E).  Agencies have a duty to bargain in
good faith to the extent not inconsistent with federal law. Id. $7117.
The FLRA also decides appeals alleging that an arbitration~ward  is
contrary to federal law. M. $7122.—

Since the authori~  to relieve accountable officers is provided by
statute, both GAO and the FLRA have determined that negotiated
grievance procedures may not be used as a substitute for making the
relief decision. B-213804,  August 13, 1985; National Treasury
Employees Union and Internal Revenue Service, 14 F. L.R.A.  65 (No.
15, 1984). The same result applies to the State Department’s separate
statutory grievance procedures. 67 Comp.  Gen. 457 (1988).

However, a grievance procedure may encompass an agency head’s
detepnination  that an accountable oftlcer is negligent, as
distinguished from the actual relief decision. National Treasury
Employees Union and Internal Revenue Service, 33 F. L.R.A. 229 (No.
26, 1988), citing 59 Comp.  Gen. 113 (1979) for the proposition that
GAO’S statutory role does not arise until after the agency head has
made the requisite determination.
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G. Collection Action

1. Against Recipient A person who receives money from the government to which he or she
is not entitled, however innocently, has no right to keep it. The
recipient is indebted to the government, and the agency making the
improper or erroneous payment has a duty to attempt to recover the
funds, wholly independent of any question of liability or relief of an
accountable officer. The duty to aggressively pursue collection action
and the means of doing so are found primarily in the Federal Claims
Collection Act, 31 U.S.C.  ch. 37, subch.  II, and the Federal Ckdms
Collection Standards, 4 C.F.R. Parts 101 –105,  the details of which are
covered elsewhere in this publication. Indeed, many of the statutes we
have previously discussed emphasize that the relief process does not
diminish this duty. ~, 31 U.S.C, 3$ 3333(b),  3343(e),  3526(c)(4),
3527(d)(2).

Recovery from the improper payee or recipient removes the
accountable officer’s liability regardless of whether relief has or has
not been sought because there is no longer any loss. However, merely
“flagging” the retirement account of an employee who has received
an overpayment, for possible collection at some unpredictable future
time, is not enough as it would delay indefinitely the final settlement
of the account. 31 Comp. Gen. 17 (1951).

In a sense, the recipient and the unrelieved accountable ofllcer share
an element of joint liability. The occasional decision has referred to
this as “joint and several” liability, but it has been pointed out that
this is incorrect. ~, B-228946,  January 15, 1988. If two debtors are
“jointly and severally” liable, the creditor has the option of collecting
the full amount from either, with the debtor who pays then having a
right of contribution against the remaining debtor(s). Certainly no one
would suggest that someone who has defrauded the government and
repays the debt has any right  of contribution against the accountable
officer. Also, under joint and several liability, the creditor may seek to
collect a portion from each debtor. The agency in an accountable
officer loss has no such option. B-212602,  April 5, 1984. The agency’s
fwst obligation is to seek recovery from the recipient. The recipient of
an improper payment is liable for the full amount, with any amounts
collected used to reduce the accountable ofllcer’s  liability. I@; 30
Comp.  Gen. 298,300 (1951). See also 62 Comp.  Gen. 476, 478–79
(1983); 54 Comp. Gen. 112,114 (1974).

,. ,;@,,
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So strong is this duty to seek recovery from the improper payee or
recipient that the two primary relief statutes for improper payments
explicitly authorize GAO to deny relief if the agency has failed to
diligently pursue collection action against the recipient. 31 U.S.C.
!% 3527(c)  (disbursing officers), 3528(b)(2)  (certifying officem). GAO
is extremely reluctant to deny relief solely on the basis of inadequate
collection action because often the failure is attributable to the agency
rather than the accountable officer. However, it has been done. ~,
B-234815,  October 3, 1989 (disbursing oftlcer failed to initiate
collection action despite repeated advice from agency counsel).

Adequate collection action means compliance with the Federal Claims
Collection Act and Standards. 62 Comp.  Gen. 476, 478–79 (1983);
B-233870,  May 30, 1989. A single demand letter is not enough. 62
Comp.  Gen. 91,98 (1982). Resort to the Federal Claims Collection
Act and Standards includes those collection measures, as and to the
extent authorized, which resuit in collection of less than the full
amount, for example, compromise. A compromise, including one by
the Justice Department, not only resolves the claim against the
recipient but operates as well to relieve the accountable otllcer for
any amounts unrecovered because of the compromise. 31 U.S.C.
f+ 371 l(d); 65 Comp.  Gen. 371 (1986). Whether or not the
accountable officer is entitled to relief does not affect the compromise
authority. B-154400-O.  M., January 29, 1968; B-156846-O.  M.,
October 25, 1967. However, 31 U.S.C. $371 l(d) does not apply to any
liabili~ which may fall upon one who is not an accountable oflicer.
B-235048,  April 4, 1991. The authority to suspend or terminate
collection action is also available, but only in accordance with the
ckdms collection act and regulations. 67 Comp.  Gen. 457, 464
(1988); B-212337,  February 17, 1984; B-21 1660, December 15,
1983. Unlike compromise, the termination of collection action against
the recipient does not eliminate the accountable oftlcer’s  liability for
any unrecovered balance. 67 Comp.  Gen. at 464.

Adequate collection action also requires referral of the claim to the
appropriate collection office within the agency without undue delay.
GAO has advised the Army, for example, that a delay of more than
three months will generally not be regarded as diligent. 65 Comp.
Gen. 812 (1986).

While diligent collection action is a necessary element of the relief
equation, the fact that collection efforts have been unsuccessful,
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however diligent, does not by itself provide the basis for relieving the
accountable officer. B-141838,  February 8, 1960; B-l 14042,
October 31, 1956.

2._ Acco~tile If a loss cannot be recovered from the thief or other improper payee
Officer or recipient, and relief cannot be granted to the accountable officer,

the accountable offker becomes indebted to the government for the
amount involved. At that point, it is the agency’s responsibility to
initiate collection action against the accountable ofiicer in accordance
with the Federal Claims Collection Act and Standards. ~,
B-177430,  October 30, 1973.

[f the accountable ofilcer is still employed by the government,
additional statutes come into play. Offset against salary is prescribed
by 5 U.S.C. $ 5512(a):

“The pay of an individual in arrears to the United States shall be withheld until he has
accounted for snd psid into the Treasury of the United States all sums for which he is
liable.”

This statute does not apply to ordinary debtcm but only to
accountable ofiicers.  37 Comp.  Gen. 344 (1957); 23 Comp. Gen. 555
(1944); 26 Op. Att’y Gen. 77 (1906). It has also been held that the
provisions of 5 US.C.  $ 5512(a)  are mandatory and cannot be waived.
64 Comp. Gen. 606 (1985); 39 Comp. Gen. 203 (1959); 19 Comp.
Gem 312 (1939).

The application of 5 U.S.C. $ 5512(a)  to certain military accountable
officers is limited by 37 US.C. ~ 1007(a), which prohibits withholding
the pay “of an oftlcer” under section 5512 unless the indebtedness is
“admitted by the officer or shown by the judgment of a court, or upon
a special order issued in the discretion of the Secretary concerned.”
Subsection 1007(a) applies to “officers,” meaning commissioned or
warrant ofllcers, and not to enlisted personnei or civilian accountable
officers. 37 Comp. Gen. 344,348 (1957). The admission maybe oral
or written but, if oral, should be clear and unequivocal and preferably
witnessed. 42 Comp. Gen. 83 (1962). The discretion to apply 5 U.S.C.
$ 5512(a)  exists only in the absence of an admission or court
judgment. Id.—

The original version of 5 u.s.c. $ 5512(a),  enacted in 1828 (4 Stat.
246), provided that “no money shall be paid” to the person in arrears
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until the debt is repaid. Thus, several early decisions exist for the
somewhat barbaric proposition that the statute requires complete
stoppage of pay. q, 9 Comp, Gen. 272 (1930); 7 Comp. Gen. 4
(1927). While these and similar early decisions have not been
explicitly overruled, the current view is that the statute will be
satisfied by withholding in reasonable installments. 64 Comp.  Gen.
606 (1985); B-180957-0. M., September 25, 1979. Collection in
installments is also authorized when operating under 37 U.S.C.
$ 1007(a). 42 Comp. Gen. 83,85 (1962). For employees no longer on
the payroll, offset under 5 U.S.C.  $ 5512(a) has been held to embrace
collection from retirement funds to the extent authorized. Parker v.
United States, 187 Ct. Cl. 553,559 (1969); 39 Comp.  Gen. 203,206
(1959). GAO has also approved “flagging” the retirement account of
an accountable officer still on the payroll. B-217114,  February 29,
1988.

When applying 5 U.S.C. $ 5512(a)  or 37 US.C. $ 1007(a), the
procedures to be followed are those prescribed by 4 C.F.R. $$ 102.3
and 102.4 for administrative offsets under 31 U.S.C.  $3716.64 Comp.
Gen. 142 (1984).

If pay is withheld under 5 U.S.C. $ 5512(a),  the statute provides a
means to obtain judicial review of the indebtedness. Under 5 U.S.C.
$ 5512(b),  GAO is required, upon the request of the individual or his or
her agent or attorney to immediately report the balance due to the
Attorney General, and the Attorney General is required within 60 days
to order suit to be commenced against the individual. This provision
was part of the original 1828 legislation, several decades prior to
either the Tucker Act or the establishment of the Court of Claims, at a
time when there was no other means available for the accountable
officer to initiate judicial proceedings. It now exists as one way among
several. Installment deductions are not required to stop during the
litigation; if the accountable offker prevails, amounts collected are
refunded. 64 Comp.  Gen. 606, 608 (1985). Sample referrals under 5
U.S.C.  $ 5512(b) are 64 Comp. Gen. 605 (1985); B-217114.7, May 6,
1991; and B-220492,  December 10, 1985.
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H. Restitution,
Reimbursement, and
Restoration

1. Restitution and In the present context, restitution means the repayment of a loss by
Reimbursement an accountable officer from personal funds; reimbursement means the

refunding to an accountable officer of amounts previously paid in
restitution. Prior to 1955, there was no statutory authority to permit
the reimbursement of an accountable officer who had made
restitution to the government for a physical loss. Once an accountable
ofiicer made restitution (if, for example, the agency required it), the
decisions held that there was no longer a deficiency in the account for
which relief could be considered. 27 Comp. Gen. 404 (1948);
B-101301,  J1.dy 19, 1951.

Legislation in 1955 (69 Stat. 626) amended what is now 31 U.S.C.
$ 3527(a)  and 31 U.S.C. $ 3527(b)  to expressly authorize
reimbursement of the accountable off~cer  for any amounts paid in
restitution, if relief is granted. Accordingly, restitution by the
accountable officer in physical loss cases is no longer an impediment
to the granting of relief. ~, B-155149,  October 21, 1964;
B-126362,  February 21, 1956. The 1955 legislation amended ordythe
physical loss relief statutes. There is no comparable reimbursement
authority in the improper payment relief statutes, 31 U.S.C. $$ 3527(c)
and 3528. B-226393, April 29, 1988; B-223840,  November 5, 1986;
B-128557,  September 21,1956.

An obvious limitation on the reimbursement authority was illustrated
in B-187021,  January 19, 1978. An imprest fund cashier sought
reimbursement, claiming that she had discovered money missing from
her cash box and replaced it from personal funds. However, by virtue
of her actions in initially concealing the loss, she was unable to show
that the loss had in fact ever occurred. Since the 10SS could not be
established, reimbursement was denied. Thus, an accountable officer
should always report a loss before making restitution.
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2. Restoration Restoration of an account suffering a loss or deficiency-an
accounting adjustment to restore the shortage with funds from some
other source–is authorized under two provisions of law, 31 US.C.
$$ 3527(d) and 3530. The Comptroller General is required by 31
U.S.C.  s 3530(c) to prescribe implementing regulations. These are
found in title 7 of GAO’s Policy and Procedures Manual for Guidance
of Federal Agencies,  S 8.14.

a. A~ustment  Incident to If relief is granted under either 31 U.S.C. $ 3527(a) or 31 U.S.C.
Granting of Relief $ 3527(c),  GAO may authorize restoration of the account. Restoration

is accomplished by charging either an appropriation specifically
available for that purpose or, if there is no such appropriation, the
appropriation or fund available for the accountable function. The
charge is made to the fiscal year in which the a~ustment  is made, and
not the fiscal year in which the loss occurred. 31 U.S.C. $ 3527(d).
Subsection (d) applies only to subsections (a) and (c), and not to
subsection (b) (military disbursing officers). However, the militafy
departments have separate authority in 10 U.S.C. $S 2777(b) and 2781.
There is no restoration provision in 31 U.S.C. $3528.

Whenever account adjustment is deemed necessary, the agency
should include in its relief request a citation (account symbol) to the
appropriation it proposes to charge. 7 GAO-PPM  $8. 14.A. In cases
where agencies are authorized to grant relief without GAO

involvement, they may also exercise the restoration authority of31
U.S.C.  # 3527(d) without GAO involvement. ~. $ 8.14.C.

A 1957 decision, 37 Comp. Gen. 224, considered the application of 31
U.S.C.  $ 3527(d) where one agency is disbursing funds on behalf of
other agencies. State Department disbursing officers overseas, acting
under delegations from the Treasury Department, were authorized to
receive and disburse funds on behalf of other government agencies as
well as the State Department. If the services were sufficiently
extensive to warrant reimbursement, State charged the “user”
agencies. Construing 31 U.S.C.  $ 3527(d],  the Comptroller General
held that losses in such a situation for which relief was granted but
which could not be related to the functions of any particular agency or
agencies should be charged to State Department appropriations
because they were the appropriations available for the accountable
function. “This phraseology clearly is intended to mean the
appropriation of the department or agency to which the expenses of
carrying on the particular disbursing function are chargeable.” Id. at—
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b. Other Situations

226. Such ac(justments  could then be considered as part of the costs
of the disbursing function for purposes of determining charges
assessed against the user agencies and thus distributed to all user
agencies in the same manner as other costs.  Id. ‘I%enty  years later,
GAO reached the same result with respect to I=sses of United States
currency incident to the 1975 evacuation from Vietnam. 56 Comp.
Gen. 791, 796–97 (1977).

If a loss is due to fault or negligence by an accountable officer, and
the agency head determines that the loss is uncollectible, the amount
of the loss maybe restored by a charge to the appropriation or fund
available for the expenses of the accountable function. 31 U.S.C.
s 3530(a).  Uncollectible includes uncollectible from the accountable
officer. ~, B-17791O,  February 20, 1973. As with a~ustments
under 31 U.S.C. $ 3527(d),  section 3530(a)  requires the loss to be
charged to the appropriation available for the f~cal year in which the
a@stment  is made (appropriation “currently available”). This
authority applies (1) where relief is denied, or (2) where the agency
does not seek relief, the uncollectibility  determination being required
in either event. Representative cases are B-235405,  March 19, 1990;
B-219246,  September 9, 1985; B-188715,  Janua~  31, 1978; and
B-167827,  February 4, 1975.

Assuming the statutory conditions are met, a~ustments  under31
U.S.C.  s 3530 are made directly by the agency with no need for specific
authorization or concurrence from GAO. 7 GAO-PPM  $8. 14.D.
Restoration under section 3530 is merely an accounting a@stment
and does not affect the accountable officer’s personal liability. 31
U.S.C.  $ 3530(b).  Thus, although the adjustment is premised on a
determination of urwollectibility,  collection efforts should resume if
warranted by future developments.

The statutes described above, 31 U.S.C.  $$ 3527(d)  and 3530, will
cover most situations in which restoration is needed in that relief is
mostly either granted or denied or not sought. There are, however,
situations in which neither statute applies. For example, a thief
fraudulently obtained over $10,000 from the patients trust account at
a VA hospital. He was convicted and ordered to make restitution. The
restitution order was lifted 3 years later, but the VA had by then
recovered only a small portion of the loss. The VA decided that
pursuing the thief any further would  be fruitless, and it had previously
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determined that there had been no fault or negligence by the
accountable officer.

The VA was faced with a dilemma. Clearly the loss had to be restored
since the trust account consisted of money belonging to patients, and
just as clearly VA’s operating appropriations were the only available
source. The problem was how to get there. Since the 3-year  statute of
limitations on account settlement (31 U.S.C, $ 3526(c))  had expired,
relief could no longer be considered, so 31 U.S.C. $ 3527(d) could riot
be used. Equally unavailing was 31 U.S.C. $3530  since the loss did not
result from the accountable officer’s fault or negligence. However,
since the VA had an undisputed obligation as trustee to return the trust
funds to their rightful owners upon demand, the loss could be viewed
as an expense of managing the trust fund. The solution therefore was
to restore funds from the unobligated balance of VA’s operating
appropriation for the fiscal year in which the loss occurred. 68 Comp.
Gen. 600 (1989). The authority to make a@stments from the
unexpended balances of prior years’ appropriations is now found in
31 U.S.C. $ 1553(a). Once an account has been closed, generally 5
fwcal years after expiration, 31 U.S.C. S 1553(b) requires that the
a@Wrnent  be charged, within certain limits, to current
appropriations. Thus, the authority now found in 31 U.S.C. s 1553 may
provide an alternative if neither 31 U.S.C. $ 3527(d)  nor 31 U.S.C.
!j 3530 is available. Of course, if the account to be restored has itself
been closed  pursuant to 31 U.S.C.  5$ 1552(a) or 1555, restoration is
no longer possible.
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